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INCORPORATION OF ESTATES OF DECEASED 
PERSONS UNDER PROVISION BY WILL. 


Several weeks ago we had occasion to con- 
sider the subject of the incorporation of the 
estates of deceased persons. 57 Cent. L. J. 
61. At that time we took occasion to make 
some pointed suggestions on this compara- 
tively new and important subject in the law. 
In this connection we desire to call attention 
to a clause in the will of the late General 
Cassius M. Ciay, which practically embodies 
one of the interesting features of the subject. 
In the fourth section of his will, General Clay 
provides: ‘‘My coal mines in Clay County, 
Kentucky, bought of Eli Bowlin, near Man- 
chester, about three hundred acres, more or 
less, shall be formed into a company and 
worked for the use and benefit of the funds 
and needs of White He.) Park, and to pay all 
legacies and debts here enjoined.’’ A pro- 
vision in a will of this character is of special 
value and advantage to the estate. It enables 
the executor to continue certain business en- 
terprises of the estate without incurring the 
liability of trustee. It also places the partic- 
ular enterprise beyond the exigencies of the 
executor’s death or removal. If the same 
idea is carried out throughout the entire will, 
the advantages are proportionately increased. 
In such case also the disposition of the prop- 
erty can be accomplished with more readiness 
and facility. 


a 


FAVORITISM IN THE EXECUTION OF THE 
FEDERAL LAWS. 


Two much is heard in this country about 
people who have ‘‘pulls,’’ or, in speaking of 
the federal government, people who ‘‘stand 
close to the administration.’’ Just now the 
most prominent instance of this latter class 
are the corporation financiers, who claim to 
be able to influence executive action not only 
in the state but in the national government as 
well. 

Probably the New York financiers are the 
greatest offenders in this latter regard. The 
press reports announce that the corporation 
managers of New York city are up in arms 
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over the Northern Securities decision, and 
are bringing pressure to bear on the President 
to call off what they call the ‘‘attack’’ of the 
administration on the big corporations. A 
leading corporation counsel is reported to 
have said: ‘‘I think the report that the 
financiers are giving the. country an object 
lesson is fully substantiated. It is un- 
doubtedly true that those men want to see 
the country fairly awakened to the far-reach- 
ing effect of the merger decision, if the ad- 
ministration persists in its present policy. 
The interests of men very close to the admin- 
istration are bound to be affected by a gen- 
eral collapse of railroad values. <A great 
many prominent men to-day sent telegrams 
to members of the cabinet, urging the admin- 
istration to desist from any further attack at 
the present time. They have been asked to 
intercede with the President to prevent finan- 
cial disaster to the country in the midst of 
the great prosperity. These telegrams beg 
the president to let well enough alone.’’ 

In commenting on the above statement, 
Case and Comment has this to say editorially : 
‘‘This quoted utterance proceeds entirely on 
the theory that this proceeding to enforce the 
law of the United States on the subject is a 
‘policy’ of the administration,—an ‘attack’ 
which the President has for some reason had 
chosen to make on the corporations in ques- 
tion. The prominent financiers and the cor- 
poration lawyers seem to ignore the fact that 
the President’s oath requires him to enforce 
the laws as he finds them, and that, when the 
United States government institutes a pro- 
ceeding to enforce the law, it is not a matter 
of polities or policy, or of intent to ‘attack’ 
the defendant, but merely an attempt to per- 
form the sworn duty of the executive in en- 
forcing the law. These financiers, according 
to this report, make their request of the 
President to suspend the operation of the law 
without any apparent appreciation of its im- 
propriety. A request that the executive dis- 
regard or suspend the operation of some ob- 
noxious statute, if made by members of a 
labor union, would be deemed a display either 
of ignorance or of effrontery, or both. So it 
is in the present instance, though neither the 
financiers in question nor the ‘leading corpora- 
tion lawyer’ seem to be aware of the fact.’’ 

We concur very heartily in these words of 
of our contemporary. Indeed, they are very 
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opportunely stated. ‘There is a large class 
of people in New York city, especially 
among its ‘‘leading financiers,’’ who seem to 
think that the United States of America re- 
volves around Manhattan Island, or that the 
prosperity of ninety millions of people is sub- 
ject to the whims of a certain coterie in Wall 
street. The fortunate thing about this coun- 
try, is that, unlike France with its Paris, or 
England with its London, America really has 
no commercial metropolis, in the sense of be- 
ing in any way dependent on the business 
successes or failures in any one city. 

In the quotation to which we have just re- 
ferred, our friend, the ‘‘corporation counsel,’’ 
greatly exaggerates the importance of the fall 
in the price of stocks, and the consequent 
failures and bankruptcies which followed the 
Northern Securities decision. The fact of the 
business is that the American people, as a 
whole, rather relished the results of this 
decision. It was more in the nature of a 
thunder storm, clearing and refreshing the 
commercial atmosphere. The only people 
who lost money were speculators and gamb- 
lers in stocks and grains, a class of people 
for whom we can afford to waste no sym- 
pathy, and in whose success or failure, the 
country as a whole, has very little interest. 
And for such people to attempt to influence 
the President of the United States into wink- 
ing at the violation of certain laws, because 
the enforcement of such laws at a certain 
time effects their prosperity and through 
them the prosperity of the whole people would 
be rediculously presumptuous were the offense 
not such a serious one. Indeed, their action 
is on a par with that of an association of 
‘¢moonshiners,’’ who should petition the Pres- 
ident to call off the government attorneys in 
the different circuits, and to be a little 
less severe in the enforcement of the 
revenue laws, because such strict enforce- 
ment interfered largely with the success 
of their business. The comparison is 
not an extravagant one. The man who at- 
tempts to manufacture and seli whiskey in 
violation of the revenue laws is no less a 
criminal than the corporation which attempts 
to monopolize business in violation of the 
anti-trust laws. If anything the latter is the 
greater criminal because its crime has a wider 
range of distructiveness. 





NOTES OF IMPORTANT DECISIONS. 

CRIMINAL LAW— COMPENSATION BY THE STATE 
OF AN ATTORNEY APPOINTED TO DEFEND PRIs- 
ONER WHERE THE LATTER ADOPTS OBSTRUCTIVE 
TactTics.—A most peculiar practice obtains in 
New York of paying the fees to attorneys ap- 
pointed to defend persons under indictment, who 
have not the means to provide counsel. A statute 
in that state provides that the court can fix the 
amount of the fee at its discretion, in no case, 
however, to exceed $500. This law gives the 
state the opportunity to bring severe pressure 
upon the defendant’s counsel, in deterring him 
from adopting tactics which merely delay the 
case and have no real merit. This pressure isa 
very potent one, striking as it does at the size of 
the attorney’s fee. It is not so provided in the 
statute, but the New York Court of Appeals have 
taken advantage of the opportunity thus offered 
to hasten the disposal of criminal cases. The re- 
cent case of People v. Triola (June, 1903), 67 N. 
E. Rep. 968, lays down the rule with great clear- 
ness. Parker, C. J., speaking for the court says: 

**We are now asked to determine how much 
compensation, not exceeding the limit of $500, 
defendant's counsel shall receive for their services. 
The state attempts to safeguard the life and lib- 
erty of citizens, and, as one of the steps in that 
direction, secures to them, if under indictment, 
the services of counsel learned in the law to con- 
duct their defense; and, when the crime charged 
is punishable by death, the state provides for the 
payment‘of counsel assigned to such duty. In 
other words, the state provides compensation to 
counsel for services rendered to it in securinga 
fair trial for the accused, and, in case of a convic- 
tion, in conducting an appeal, where there seems 
to be any reasonable justification for calling upon 
the appellate court to reverse the judgment. 
Desirable as it may seem, however, to one con- 
victed of murder in the first degree to delay, as 
long as possible, the punishment which the law 
metes out to such offenders, the state does not 
aim to further his wishes in that direction; and 
any effort of counsel to that end is not in further- 
ance of the duty which the state assumes toward 
one so situated, and delegates to chosen counsel. 
Hence, it is not such service as the state under- 
takes to provide. The legislature has placed up- 
on this court the responsibility of determining 
how much compensation, not exceeding $500, 
shall be awarded on appeal to this court in cap- 
ital cases, and, clearly, compensation should not 
be awarded where the service is manifestly not in 
furtherance of the state’s policy toward a convict, 
but is in opposition to it, in that its purpose is to 
hinder and delay the administration of the law. 
No services were rendered by defendant’s coun- 
sel on the appeal in this case, in our view, with 
any other object than to secure delay for defend- 
ant. and hence, however kindly meant, should 
not be compensated for by the state. ‘The appli- 
cation should be denied.” . 
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ASSAULT — ATTEMPT TO COMMIT MURDER BY 


THE SENDING OF AN INFERNAL MACHINE.—Lay- 
men sometimes think that an act of murder or an 
attempt to commit murder will be excused if, 
somehow, the deceased can be made a necessary 
party to his own death. This is well illustrated 
by the recent case of State v. Hoot (Iowa), 94 N. 
W. Rep. 564. It appeared in this case that de- 
fendant and his wife were not happily married, 
and were not living together. It appeared that 
the wife was in the habit of opening letters re- 
ceived at her residence addressed to’ her husband, 
and forwarding those which she deemed impor- 
tant. One of the letters opened by her purported 
to come from a woman in Chicago, and stated 
that the presents which had been given to her by 
the defendant had been returned to him, by ex- 
press, for reasons known to him. The same day 
a box arrived from Chicago, addressed to the 
defendant, apparently by the same person who 
had written the letter. The defendant's wife 
opened the package, and found a highly polished 
box, with a handle on each end. Underneath 
one of these handles was a drawer, and inita 
small hole, by means of which the drawer could 
be pulled out. She opened the drawer a short 
distance, when there was a sharp explosion. The 
explosion did no damage, and the box was turned 
over to an officer. who opened the drawer by 
means of a long string attached thereto. A ter- 
rific explosion followed. The evidence showed 
that the box had been purchased by the defend- 
ant in Omaha, that dynamite had been purchased 
by him in another city, and that he was the per- 
son who expressed the box from Chicago. The 
court held that any unlawful acts on the part of 
the wife in opening the letter and package, and 
on the part of the express company in delivering 
it to a party other than the addressee, were im- 
inaterial, that the sole point was the intention of 
the defendant in sending the box, and that it was 
clearly shown that this intention was to cause the 
death of his wife. The conviction was sustained. 

In speaking of the argument of appellant that 
the approximate cause of the death of the de- 
ceased was her own unlawful act in opening a 
parcel addressed to defendant, the court said: 
‘Now, it is pointed out that the defendant had 
the lawful right to purchase dynamite, and to 
transport the same from one state to another, 
and in this we may agree. Therefrom, however, 
counsel argues that, having performed a lawful 
act only, and no specific intent to thereby accom- 
plish a crime being shown, a conviction cannot be 
sustained. Undoubtedly, counsel has correctly 
apprehended the rules of law, but his position is 
fatally weak in that the relevant evidence found 
in the record of the case is not confined to the 
mere fact of the sending of the box. There is 
the letter received by Mrs. Hoot in the morning, 
which the evidence tends to prove was written 
by the same person who wrote the address upon 
the box. It was known to defendant that Mrs. Hoot 
had been in the habit of opening his letters, and 





a jury would be warranted in finding that it was 
expected this one also would be opened by her. 
Counsel does not proceed to the point of con- 
tending that the letter was not sufficient to excite 
the interest of the woman, and to impel her to 
open the box upon its arrival. In our opinion, it 
was well calculated, to say the least, to incite the 
belief that the box contained articles that had 
been presented by her husband to some other 
woman, and were now for some reason being 
sent back. ‘To open the box under such circum- 
stances might well be found to be the result ofa 
natural impulse. Counsel further says that the 
case here made fails to meet the requirement of 
the rule. It is pointed out that the delivery of 
the box to Mrs. Hoot and the receipt thereof by 
her were unlawful acts, and not to be expected 
ih the ordinary and likely course of things. And 
it is said that, in order to sustain a conviction, 
we must assume that both the express company 
and Mrs. Hoot would perform unlawful acts. We 
can readily see that such conclusions may be 
drawn from the facts. But we are unable to see 
how the same can be material. Let it be admit- 
ted that the delivery by the express company 
and the receipt and opening of the box by Mrs. 
Hoot were unauthorized and unlawful acts, yet 
such can avail defendant nothing. If the de- 
fendant sent the box expecting, and therefore, 
intending, that such box wonld be received and 
opened by her, and that, as a result of such open- 
ing, a death-dealing explosion was likely to fol- 
low, he cannot escape conviction, because, for- 
sooth, in the matters of the unauthorized delivery 
and the unauthorized opening his expectations 
and intentions were met and fully realized. The 
presumptions that obtain in ordinary business 
transactions have no application, and this must 
be manifest. Was the defendant inspired by 
criminal purpose and intent to make an assault, 
and did he adopt and put into execution a plan 
designed to effectuate his purpose and intent? 
Such is the question with which we have to deal. 
If, upon the facts presented, it is to be answered 
in the affirmative, then it would amount to a 
travesty to say that the force thereof could be 
destroyed, and guilt be changed to innocence, by 
merely pointing out that in connection with one 
or more of the agencies employed acts were done 
which, although expected and intended, were 
yet unauthorized by the general laws having re- 
lation to the conduct of business affairs.” 





_ REVOCATION OF TRUST BY THE 
SETTLOR. 








It may be laid down as a general propo- 
sition that a voluntary trust once fairly 
created can only be revoked by the settlor 
when a clause in the instrument reserves this 
power, or where there is evidence that the 
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instrument was executed in ignorance of its 
effect or under mistake, duress or fraud.! 

In considering this question it is import- 
ant to first ascertain the exact nature of the 
trust and whether it is executory or exe- 
cuted, and also whether the consideration was 
sufficient to support it. An executed trust is 
one fully and finally declared by the 
person creating it so that nothing further 
remains to be done in order to render it ef- 
fective.” 

In determining whether atrust is an exe- 
cuted or only an executory one, the intention 
of the parties at the time of creating it is an 
important and controlling element. * 

Lord St. Leonards suggests the following 
test for determining whether a trust is exe- 
cuted or executory: ‘‘Has the testator been 
what is called his own conveyancer? Has he 
left it to the court to make out from general 
expressions what his intention is, or has he so 
defined that intention that you have nothing 
to do but to take that which is given to you 
and convert them into legal estate ?’’* 

The rule applicable to voluntary trusts 
completely executed and that applicable to 
voluntary trusts which are merely executory 
is tersely and forcibly stated by Mitchell. J., 
in an Indiana case: ‘‘A trust may be said to 
be executed when it has been perfectly and 
explicitly declared in a writing duly signed, 
in which the terms and conditions upon which 
the legal title to the trust estate has been 
conveyed, or is held, and the final intention 
of the creator of the trust in respect thereto, 
appear with such certainty that nothing re- 
mains to be done, except that the trustee, 
without any further act or appointment from 
the settlor, carry into effect the intention of 
the donor as declared. In such a case even 
though there is no valuable consideration upon 
which the trust was originally declared, a 
court of chancery will enforce it in favor of 
one whose relation to the donor was such as 


11 Perry on Trusts, sec. 104; Ingram v. Kirkpat- 
rick, 6 Ired. Eq. (N. Car.) 463,51 Am. Dec. 428; 27 
Eng. & Am. Ency. 315. See note to Oakley v. Hib- 
bard, 44 Am. Dec. 428, and see Edmison v. Couch, 26 
Ont. App. 537. 

2 Lewin on Trusts; Lynn vy. Lynn, 135 Ill. 18; Me- 
Cartney v. Ridgway, 160 II} 129; Gaylord v. Lafay- 
ette, 115 Ind, 429. 

% Padtield v. Padtield, 72 Ill. 8322; Cushing v. Blake, 
30 N. J. Eq. 689. 

4 Egerton v. Brownlow, 4 H. L. Cas. 210. 





to show a good and meritorious consid- 
eration.’’ , 

‘*Where, however, property has been con- 
veyed upon a trust, the precise nature of 
which is imperfectly declared, or where the 
donor reserves the right to define or appoint: 
the trust estate more particularly, although 
it may be apparent that the creator of the 
trust has, in a general way, manifested his pur- 
pose ultimately, at atime and in a manner 
thereafter to be determined, either by him- 
self or by the trustee, to bestow the property 
upon a person named, the trust is incomplete 
and executory, and not within the jurisdic- 
tion of a court of chancery, the rule being that 
courts of equity will not aid a volunteer to 
earry into effect an imperfect gift or an ex- 
ecutory trust.’’® 

With reference to the consideration, a trust 
may be either for value or voluntary. A vol- 
untary trust is one in favor of mere volunteers 
and not based ona valuable consideration, 
while trusts for value are such as have a suffi- 
cient consideration to support them. ® 

A voluntary trust upon a meritorious con- 
sideration, perfectly created and fully exe- 
cuted, is irrevocable and may be enforced in 
equity. 

Although a court of chancery will not lend 
its aid to complete a voluntary agreement es- 
tablishing a trust, nor hold it binding and 
obligatory while it is executory, yet, if it is 
executed, even though voluntary and without 
consideration, it will be sustained and en- 
forced in all its provisions. *® 

As has been said, the weight of authority 
clearly supports the proposition that a volun- 
tary trust once fairly created cannot be re- 


5 Gaylord v. Lafayette, 115 Ind. 429; citing Craw- 
ford’s Appeal, 61 Pa. St. 52; Ellison v. Ellison, 6 Ves. 
656; Stone v. Hackett, 12 Gray (Mass.), 227; 2 Pom. 
Eq. Jur. sec. 1001; 1 Perry on Trusts, sec. 98; Adam- 
son v. Lamb, 3 Blackf. (Ind.) 446; Harmon vy. James, 
‘7 Ind. 263: Dillon v. Coppin, 4 Myl. & C. 647; Colyear 
v. Mulgrave, 2 Keen, 81; Edwards v. Jones, 1 Myl. & 
C. 226; 2 Story Eq. Jur., 793b. ; 

6 Abbott’s Law Dic., ‘‘trusts;” Massey v. Hunting- 
ton, 118 Ill. 80; Lynn vy. Lynn, 135 Jb. 18; Bowen v. 
Chase, 94 U. S. 820. 

7 Barry v. Lambert, 98 N. Y. 300; Stone v. Hackett, 
12 Gray (Mass.), 227; Crawford’s Appeal, 61 Pa. St. 
52; Andrews v. Hobson, 23 Ala. 219; Massey v. Hunt- 
ington, 118 II]. 80; Lawrence v. Lawrence, 181 Jb. 248; 
Lane v. Ewing, 31 Mo. 75; Gaylord v. Lafayette, 115 
Ind. 428; Howard v. Windham, ete., Bank, 40 Vt. 597. 

8 Badgley v. Votrain, 68 III. 25: Padfield v. Padfield, 
72 Ib. 322; Evans v. Pattle, 19 Ala. 398; Swan v. Frick, 
34 Md. 141; Milroy v. Lord, 4 DeG. F. & J. 264. 
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voked in the absence of a clause in the instru- 
ment reserving this power to the settlor or of 
evideuce showing the instrument of trust was 
executed in ignorance of its effect or under 
mistake, duress or fraud. 

In the case of Light v. Scott, 88 Ill. 239, 
the court held that where a party makes an- 
other trustee of notes indorsed and delivered 
by her to him, not alone for her own benefit, 
but also for the benefit of others, the trustee 
being one, she cannot revoke the same, nor 
will a court of equity revoke the same where 
no abuse of the trust is shown, and it is a per- 
fectly created one.® 

‘*The party who makes a voluntary deed, 
whether of real or personal estate without re- 
serving the power of altering or revoking it 
has no power to disturb it, and, as against 
himself, it is valid and binding both in equity 
and at law.’’!® A voluntary settlement, fully 
executed by a person of sound mind and with- 
out mistake, fraud or undue influence, is 
binding on the one making it, and cannot be 
revoked except so far as a power of revoca- 
tion has been reserved in the deed.!! Un- 
less the power is reserved in the conveyance, 
a grantor of a voluntary settlement cannot 
revoke his grant. !? 

This doctrine was early adopted by the 
courts and the tendency was at first to carry 
it to extreme lengths, thus in Clavering v. 
Clavering, 2 Vern. 473, it was held that a 
settlement could not be superseded by a later 
one, although it had never been out of the 
settlor’s possession and power. But after 
much doubt and uncertainty and conflict of 
opinion, a doctrine was evolved which seemed 
to meet with general approval, and in Beatson 
v. Beatson, it was held that a voluntary set- 
tlement is binding, provided the subject of the 
settlement is completely vested in the persons 
who are to take under it, or in certain per- 
sons as trustees who are to hold it for such 
persons. (12 Sim. 294). 


"See, also, Cobb v. Knight, 74 Me. 263; Stone v. 
Hackett, 12 Gray (Mass.), 227; Sargent v. Baldwin, 60 
Vt. 17; Battimore v. Williams, 6 Ind. 235; Burns v. 
Winthrop, 1 Johns. Ch, (N. Y.) 329; Bristor v. Tasker, 
1385 Pa. St. 110. 

1 Ames, C. J., in Stone v. King, 7 R. I. 358: Bunn 
v. Winthrop, 1 Johns. Ch. (N. Y.) 329; Bristor v. 
Tasker, 185 Pa, St, 110. 

ul Keyes v. Carlton, 1 New Eng. Rep. 916, 141 Mass. 
45. 

12 Monday v. Vance, 498. W. Rep. 516; Brown v. 
Dep. Co., 87 Md. 377. 





And it seems to be a well settled doctrine 
that the party who created the trust or made 
the settlement has no right to disturb it,'® 
either by revocation or by declaring new 
uses.'* He will not be allowed to do indi- 
rectly what he can not do directly, and the 
settlor cannot alter the terms of provisions of 
a trust by attempting to make a subsequent 
settlement, either by deed or will, unless this 
power has been reserved in the original in- 
strument of trust.'® And this applies toa 
trust created by parol.'!°a The fact that the 
income from the trust estate is to be applied 
to the benefit of the settlor during his life- 
time, does not impair the validity or affect 
the further trusts declared in the instru- 
ment.!® Nor can the trustee, by his act, 
terminate the trust, and his conveyance to 
the setilor of the trust property carries with 
it the trust and the supreme court has no 
power to extinguish it. And such a recon- 
veyance to the settlor (the conveyance being 
in contravention and not in execution of the 
trust) is void.'7 And the reassignment by 
the trustee to the settlor of the trust property 
will constitute a breach of trust.'® A trust, 
once absolutely created by the act of the set- 
tlor is irrevocable as to him, even though the 
beneficiaries may have had no notice of its 
existence. !° 

Where a husband had conveyed land by 
deed to his wife in trust for his benefit dur- 
ing his life, and thereafter the land to be 
sold and the proceeds divided among his 
widow, if she survived him, and their chil- 
dren or grandchildren, it was held that the 
husband and wife could not revoke this trust 
and substitute for it another, so as to in any 
way affect the rights of the children and 
grandchildren.?° 


138 Smith v. Garland, 2 Meris. 125. 

14 Aubuchon v. Bender, 44 Mo. 565; Salisbury 
Bigelow, 20 Pick. (Mass.) 174. 

16 Lewin on Trusts, sec. 18, p. 104; Perry on Trusts, 
sec. 104; 27 Eng. & Am. Ency. 318; McDonald v. 
Starkey, 42 Ill. 442; Sewali y. Roberts, 115 Mass. 262; 
Dickerson’s Appeal, 115 Pa. St. 198, 2 Am. St. Rep. 
547; Nearpass v. Newman, 106 N. Y. 47. 

Iba Skeen v. Marriott, 61 Pac. Rep. 296. 

16 Viney v. Abbott, 109 Mass. 302. 

7 Ewing v. Warner, 47 Minn. 446; Theband v. 
Schermerhorn, 61 Hew. Pr. (N. Y.) 200. 

18 Gilchrist v. Stevenson, 9 Barb. 9. 

19 Meiggs v. Meiggs, 15 Hun, 453; Paterson v. Mur- 
phy, 11 Hare, 88; Smith v. Lynn, 2 Younge & C. Ch. 
345. 


2 Gulick v. Gulick, 39 N. J. Eq. 401. 
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A and his wife delivered to a trustee a 
sum of money for the benefit of the wife dur- 
ing her life, then to T. While A’s wife was 
still living, T brough suit to have the money 
paid over to him at once by the trustee, A 
and his wife consenting. No power of rev- 
ocation had been reserved and it was held T’s 
bill should be dismissed. ?! 

In Stone v. Hackett, the court, by Bige- 
low, J., said: ‘‘It is certainly true that a 
court of chancery will lend no assistance to- 
ward perfecting a voluntary agreement for 
the creation of a trust, nor regard it as bind- 
ing so long as it remains executory. But it 
is equally true that if such agreement or con- 
tract be executed by a conveyance of prop- 
erty in trust so that nothing remains to be 
done by the donor or grantor to complete the 
transfer of title, the relation of trustee and 
cestui que trust is deemed to be established, 
and the equitable rights and interests arising 
out of the conveyance, though made without 
consideration, will be enforced in chan- 
cery.’’?? 

Where all the beneficiaries consent, the 
trust may be revoked.?* It is, however, 
necessary that the beneficiaries so consenting 
be all sui juris.24 And if the trust is for the 
benefit of third persons and their children 
yet unborn, the trust cannot be revoked, 
though the trustee and all the beneficiaries 
who are living unite in reconveying the lands 
to the donot, free of the trust.?° A deed 
cannot be released by a part of the grantees 
only,?® nor will equity decree a reconvey- 
ance in derogation of the rights of those hav- 
ing vested interests therein.?“ In Illinois 
the case of Lawrence v. Lawrence, 181 II. 
248, seems to settle, in that state, the ques- 
tion of the right to revoke a voluntary trust 
in the absence of a revoking clause, and also 
as to the sufficiency of the consideration of 
a voluntary trust. In that case, John. T. 
Lawrence and his wife, Frances, conveyed in 


21 Twining vy. Girard L. Assur., ete., Co., 14 Phila. 
(Pa.) 74. 

2212 Gray (Mass.), 227. To the same effect, see 
Ellison v. Ellison. 6 Ves. 656; Pulvertoff v. Pulvertoff, 
18 Ves. 84; Fortescue v. Barnett, 3 Myl. & K. 36; 
Wheatley v. Purr, 1 Keen, 551. 

23 Hellman v. MeWilliams, 70 Cal. 449; 
of Nauroo y. Lobdell, 78 Ill. App. 600. 

4 Parish v. Balkum, 40 Ala. 285. 

% Isham v. Del.-L. & W. R. Co., 11 N. J. Eq. 227. 

26 Bancroft v. Lessieur, 48 Mo, 418. 

7 Eaton y. Tillinghast, 4 R. I. 276. 
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trust certain property for the sole and sep- 
arate use of said wife, Frances, during her 
lifetime, and upou her decease, for the bene- 
fit of her husband; John T. Lawrence, during 
his lifetime, ‘‘but if he shall not survive his 
‘‘said wife, then in trust, upon the decease of 
‘*the said Frances Lawrence to reconvey said 
‘*premises to the legal heirs of him, the said 
‘*John T. Lawrence.’’ 

A bill was filed by the children of John T. 
Lawrence, praying that the court declare the 
deed to be void because it was made without 
consideration for its execution; because it 
did not contain a revoking clause; that this 
fact was unknown at the time of the execu- 
tion of the deed, and that the complainants 
did not comprehend the legal effect of said 
deed. John T. Lawrence, the father, allowed 
a default to be taken. The court held the 
allegations in the bill insufficient to justify a 
decree vacating the deed. The court, by 
Boggs, J., said: ‘*The trust was a voluntary 
settlement for the benefit of the settlors dur- 
ing their natural lives with remainder in fee 
to and for the benefit of their heirs. It was 
perfectly created so that nothing remained to 
be done by the settlors to give it effect, and 
it may be enforced without regard to the 
presence or absence of any further consider- 
ation. Massey v. Huntington, 118 Ill. 80.’’ 
The court further held that in the absence of 
fraud, accident or mistake, the validity of a 
voluntary settlement is not affected by the 
fact that the deed creating it does not con- 
tain a revoking clause. 

As may be gathered from the foregoing, it 
would seem that in the absence of fraud, 
mistake or misapprehension, or a clause re- 
serving that right, a trust voluntarily created 
is irrevocable. If, however, notwithstanding 
the express statement in the deed, it was not 
the intention of the settlor to make the trust 
irrevocable, no matter what may have been 
the understanding of the trustee or the attor- 
ney who drew up the agreement, it is not 
irrevocable—this especially where the settlor 
acted without the advice of counsel, other 
than that of the trustee. ‘A deed in trust 
making a gift will not be irrevocable, if the 
donor did not intend to make it so, despite 
the understanding of the trustee or of those 
who drew up the instrument, where the donor 
acted without counsel other than that of the 
trustee, who had great influence over him, 
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and the power of revocation will be presumed 
to be reserved in the absence of proof of in- 
tention to make it irrevocable.’’ Ewing v. 
Wilson, 132 Ind. 2238, 19 L. R. A. 767. See 
Kerr, Fraud & M. 45-150; Story, Eq. Jur., 
See. 307. | 

A voluntary active trust, by its express 
terms irrevocable, and which directs the in- 
come be paid the settlor for life, and on his 
death the principal be conveyed to others, 
cannot be revoked by him, except on the 
ground of fraud, imposition, mistake or a 
misapprehension of the facts or its legal ef- 
fect.25 And where a donor before executing 
a trust agreement received the instrument 
from the trustee and kept it two days, then 
returned it for alterations and then signed 
it, he will be presumed to have done so 
with knowledge of its contents.??® 

The right to revoke a trust simply from the 
omission to reserve such right in a deed will 
not be implied,*® but such an omission is 
prima facie evidence of a mistake and casts 
the burden of supporting the settlement upon 
the party claiming thereunder.*! The fail- 
ure to reserve to the settlor the power of rev- 
ocation is a circumstance which will be con- 
sidered by the courts in connection with the 
other circumstances of the case as tending to 
show mistake or misapprehension. Ina Penn- 
sylvania case, a voluntary deed of trust was 
set aside because it contained no power of 
revocation and there was no proof of a dis- 
tinct intention to make the gift irrevocable.*? 
But it has been said, ‘‘The absence of the 
power of revocation is a circumstance to be 
taken into question, the importance of which 
is largely determined by the other circum- 
stances of each case.’’?# 

The intention of the settlor, so far as it can 
be determined from the circumstances of the 
particular case, will control, and if it appear 
that it was not his intention to make a deed 
irrevocable, the trust will be set aside.*4 


*8 Potter v. Fid. Ins. Trust & Safe Dep. Co., 49 Atl. 
Rep. 85, 199 Pa, 360. 

2) Brown v. Mercantile Trust, etc., Co., 40 Atl. Rep. 
256. 

*® Fellow’s Appeal, 93 Pa. St. 470. 

*! Russell’s Appeal, 75 Pa. St. 269; Coutt’s v. Ac- 
worth, L. R. 8 Eq. 558. 

%2 Miskey’s Appeal, 107 Pa. St. 611. 

8 Toker v. Toker, 3 De G. J. & S. 487. See Cook v. 
Lamotte, 15 Bear. 2384; Wollaston v. Tribe, L. R. 9 
Eq. 44. 

* Forshaw y. Welsby, 30 Bear. 243; Ex parte An- 





But where a deed was executed by a married 
woman conveying her property in trust for 
herself for her life, remainder to her children, 
and no power of revocation was reserved, that 
omission does not render it invalid, the pur- 
pose of the deed being to secure the grantor 
against the importunities and influence of her 
improvident husband.*® And it has been 
held that when a trust is created for the pur- 
pose of preserving property from the donor’s 
improvidence without reserving the right to 


‘revoke the same, it is presumed to have been 


intended as an irrevocable settlement and is 
not invalid because of such omission.?® The 
fact that a donor retains a beneficial interest 
in the property or reserves the right to direct 
the reinvestment of the fund is not inconsist- 
ent with a valid trust.?7 

If any facts appear which tend to raise a 
suspicion of fraud, the beneficiary has the 
burden of explaining them. Deception, igno- 
rance or mistake is fraud. Thus, where it 
was clear that asettlor did not understand 
the provisions of the deed which was prepared 
for him by his uncle, it was set aside.**® So 
where the deed is executed in ignorance of its 
effect and with no advice from counsel on the 
subject, it will be set aside.*® But the mere 
fact that a person making a voluntary settle- 
ment did not have independent legal advice 
will not warrant the setting aside of the trust, 
unless the beneficiary stood in some fiduciary 
capacity to the donor, or the trustee was ben- 
efited thereby.4° Ina New Jersey case the 
plaintiff was left an orphan at the age of scven 
and resided with the defendant, her guardian 
and uncle, and with a Mrs. C for eighteen 
years. At her majority her uncle turned over 
her property to her and took arelease. Hav- 
gell, 13 R. I. 687; Garnsey v. Mundy, 24 N. J. Eq. 243; 
Bristor v. Tasker, 135 Pa. St. 110, 20 Am. St. Rep. 853; 
Dodson v. Ball, 60 Pa. St. 492; Everitt v. Everitt, L. 
R. 10 Eq. 405. 

35 Middleton v. Shelby Co. Trust Co., 51S. W. Rep. 
156. See Wilson v. Anderson, 40 Atl. Rep. 1096, 186 
Pa, St. 531, 42 W. N. C. 359. 

36 Brown v. Mercantile Trust & Dep. Co., 40 Atl. 
Rep. 256. 

87 In re Donlard’s Estate, 43 S. W. Rep. 617, 141 Mo. 
642. 

38 Dutton v, Thompson, L. R. 23 Ch. Div. 278. 

*% Kerr v. Conper, 5 Dela. Ch. 510; Lister v. Hodg- 
son, L. R. 4 Eq. 30; Rick’s Appeal, 107 Pa. St. 528; 
Prideaux v. Lonsdale, 1 De G. J. & S. 489: Miskey’s 
Appeal, 107 Pa. 612; Note in 13 Am. L. Reg. (N. 8.), 
350; 27 Am. & Eng. Ency. 314; Bristor y. Tasker, 135 


Pa. St. 110. 
# Riddle vy. Cutter, 49 Lowa, 547. 
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ing married without the knowledge of her 
uncle or friends, several days thereafter she 
conveyed her property to her uncle in trust 
for herself for life, remainder to her husband, 
except a gift of $5,000 to Mrs. C; and she 
executed an irrevocable power of attorney to 
her uncle to manage the property. In exe- 
cuting the trust she relied on the advice of 
her uncle and Mrs. C, and saw no one with 
whom to counsel except the attorney who 
drew it and who had been her guardian’s ad- 
viser. Held, that not having had independent 
advice as to the prudence of her making an 
irrevocable trus‘ and the persons advising her 
being interested, the trust should be set aside 
though no fraud was exercised.*! If the 
settlor intended the deed to be revocable, 
equity will so treat it.*? 

Space will not permit a further collation of 
the numerous cases under this head, but those 
cited will doubtless be sufficient. The gen- 
eral rule, as it has long existed and as affirmed 
by the decision of English and American au- 
thorities, is this: Where there is a voluntary 
gift of the estate or fund of the donor, a res- 
ervation of the principal beneficial interest by 
him and no power of revocation, the instru- 
ment will be ineffective as against the donor 
unless it appears that there was an intention 
to make the donation irrevocable. But, as 
stated by Mr. Bispham (Bispham’s Eq. 107), 
where the deliberate intent to make such a 
gift does not appear, and where no motive for 
such a giftis shown, the absence of a power 
of revocation is prima facie evidence of the 
mistake. ‘The rule is the same when the mo- 
tive has failed. So far as it may be determ- 
ined from the facts and circumstances sur- 
rainding each case, the intention of the 
settlor will control and, when it appears that 
it was his intention to make the deed irrev- 
ocable it will not be set aside in the absence 
of fraud, imposition, mistake, or a misappre- 
hension of the facts or its legal effect. 

Morton Joun Stevenson, LL. B. 

Chicago. 

41 Smith v. Boyd, 47 Atl. Rep. 816, and see, also, 
Hays vy. Union Trust Co. of New York, 57 N. Y. 
Supp. 801, 27 Mise. Rep. 240. 


42 Manney vy. Williams, 22 Bear. 452; Wollaston v. 
Tribe, L. R. 9 Eq. Cas. 44. 











TRIAL AND PROCEDURE—PHYSICAL EXAM- 
INATION OF PLAINTIFF. 
BROWN v. CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY CoO. 
Supreme Court of North Dakota, May 16, 1903. 

1. In an action to recover damages for personal in- 
juries alleged to be permanent, the trial court has 
power to require the injured party to submit her per- 
son to an examination of physicians or surgeons des- 
ignated by the defendant, when, in the exercise ofa 
sound judgment, it appears to the court that the ne- 
cessity of the case demands such an examination. 

2. To permit plaintiff and a physician of her selec- 
tion, after examination of her person, to testify that 
her injury was permanent, and to deny the defendant 
the privilege of having the alleged injuries examined 
by competent surgeons to enable them to see from 
what, if any, injuries she suffered, their nature, ex- 
tent, and probable duration, was an abuse of disecre- 
tion, and reversible error. 

3. The plaintiff in a personal injury case, by the 
commencement of her action, impliedly consents to 
the doing of that measure of justice which she exacts, 
She cannot claim damages for injuries which she con- 
ceals from the reasonable inspection of witnesses 
when such inspection is necessary to equip them to 
testify on the trial coneerning such injuries. She 
must, so far asin her power, enable the court, jury, 
and the adverse party to have the best evidence which 
ean be produced in the case. 

COCHRANE, J.: The defendant, a foreign cor- 
poration, appeared specially in this cese, and 
moved to set aside the service of the summons 
and complaint because W. H. Gross, the person 
on whom the service was made, was not a man- 
aging agent within the meaning of the statute, 
and, consequently, that service upon said Gross 
was not service upon the defendant corporation. 
In support of its motion, defendant presented the 
affidavit of one of its attorneys, setting forth that 
the only service of summons and complaint in this 
action was that made upon W. H. Grogs, who, at 
the date of such service, was local station agent 
for defendant at the city of Fargo, in Cass county, 
N.D. That the defendant in January, 1896, 
pursuant to the requirements of section 3263, Rev. 
Codes 1899, filed its irrevocable certificate in the 
office of the Secretary of State, appointing such 
Secretary of State and his successors, its 
true and lawful attorneys upon whom all pro- 
cess in any action or proeeeding against it might 
be served, and stipulating therein that service of 
process upon its said attorney should be of the 
same force and validity as if served upon it per- 
sonally in this state. That the defendant did not 
own any property or have any office in the county 
of Stutsman. That W. H. Gross, its station agent 
at Fargo, on whom service was made, had au- 
thority to act for it in the sale of passenger tick- 
ets for the carriage of passengers, and to collect 
pay for tickets so sold, to receive and deliver 
freight, and to collect unpaid charges for freight 
carried on said railway; with necessary inci- 
dental authority for the execution of the above 
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powers, but with no other or further authority to 
represent it as agent. 

This motion presents the question whether the 
station agent of a foreign railway corporation 
doing business within this state is a managing 
agent within the meaning of subdivision 5, § 5252, 
Rev. Codes 1899, which provides that the sum- 
mons in a civil action may be served upon a for- 
eign eorporation by delivering a copy thereof to 
the Secretary of State, or to the president, secre- 
tary, cashier, treasurer, a director, or managing 
agent thereof, if within the state, doing business 
for the defendant. We agree with the trial court 
that Mr. Gross was enough of a managing agent for 
defendant to sustain this service. He transacted 
freight and passenger business for it at its Fargo 
station or office. ‘The person who, as its agent, 
does that business, should be considered its man- 
aging agent; and more especially should that be 
so where the foreign corporation has an office or 
place of business in the state; and when that 
office is in charge of that person, and he there 
acts for the corporation, he is there doing busi- 
ness for it, and so manages its business."" Tuch- 
band v. Ry. Co., 115 N. Y. 440, 22 N. E. Rep. 360. 
‘An agent who is invested with the general con- 
duct and control, ata particular place, of the 
business of a corporation, is a managing agent 
within the meaning of the code, which author- 
izes service of summons on a managing agent of 
a foreign corporation.** Porter v. Ry. Co., 1 Neb. 
14; American Ex. Co. v. Johnson, 17 Ohio St. 
641; Foster v. Lumber Co., 58. D. 57, 58 N. W. 
Rep. 9, 23 L. R. A. 490,49 Am. St. Rep. 859. Every 
object of the service is attained when the agent 
served is of sufficient character and rank to make 
it reasonably certain that the defendant will be 
apprised of the service made. ‘The statute is sat- 
istied if he be a managing agent to any extent. 
Palmer y. Pennsylvania Co., 35 Hun, 369. 

Plaintiff alleged, in her complaint, permanent 
injury to her uterus and bladder, also the fracture 
of the hip bone, through the negligence of de- 
fendant’s servants in bumping cars together, in 
one of which cars she was a passenger. 

Defendant, after service of the complaint upon 
it, demanded of plaintiff's counsel the privilege 
of having plaintiff's person examined by medical 
experts, with a view to qualifying them to testify 
upon the trial as to the nature and effect of her 
injuries. This request was refused; whereupon, 
one of defendant’s counsel made affidavit that de- 
fendant was without knowledge as to the nature 
or extent of plaintiff’s injuries, if any, and was 
without means of obtaining knowledge as to 
plaintiff's condition; that an examinatiop of 
plaintiff's person was necessary to a correct di- 
agnosis of her case, without which examination 
defendant would be without witness as to her 
condition. To the end that justice should be 
done, defendant set out that an examination of 
her person by medical experts should be required 
and had, and moved the court, upon this show- 
ing. that plaintiff be required, before trial, to sub- 





mit to an examination of medica] experts as to 
the nature and effect of her injuries. This motion 
was denied. 

Upon the cross-examination of plaintiff she 
was asked to submit her person to an examina- 
tion by a physician for the purpose of enabling 
him to testify touching her physical condition. 
The question was objected to by her counsel. He 
stated that she was unwilling to submit to such 
an examination. The objection was sustained. 
The trial court placed his ruling upon grounds 
thus tersely stated in his charge to the jury, and 
to which instruction an exception was also re- 
served: ‘The court is of the opinion that it is 
without power to make or enforce such order; 
and if the courtis in error on that point, and has 
such power in a proper case, yet in this case, in 
view of the plaintiff being a woman, and in view 
of the examination necessary under all the cir- 
cumstances, still would the court decline to make 
the order, for the reason that it would in this 
case be an ordeal to which she ought not to be sub- 
jected.’’ This instruction and the several rulings 
hereinbefore set out are assigned for error, and 
present, for the first time in this jurisdiction, the 
question as to the court’s power to require the 
plaintiff in a proper case to submit her person to 
a physical examination. We are of opinion 
that the court possessed the power in this case, 
and that it was an abuse of discretion to refuse to 
require plaintiff to submit herself to the ex- 
amination of physicians under such reasonable 
restrictions as the court should prescribe. 

Plaintiff asserts that her injuries are perma- 
nent, but to organs of the body which, whether 
sound or unsound, diseased or well, temporarily 
or permanently impaired in the performance of 
their functions, cannot be made to appear to the 
court but through her ipse dizit, or the opinion of 
experts, founded upon a personal examination of 
the parts. Where a plaintiff claims damages 
from another because, from its negligence, some 
bodily injury has been inflicted, or the functions 
of any organ of the body impaired, the fact of 
the injury or impairment of the function, its na- 
ture, extent, and probable duration must be es- 
tablished by competent, and that the best evidence 
of which the case is susceptible. The very na- 
ture of the injuries here complained of is such as 
to render it highly improbable that the plaintiff 
could testify as to their development, whether 
permanent or susceptible of immediate cure. The 
best evidence is that of medical experts, who, 
from experience and training, can testify as to 
the conditions, wherein abnormal, and the proba- 
ble duration and effect of the injury. To enable 
them to so testify, a personal examimation was 
necessary. Plaintiff should not claim damages 
for an injury of which she was unwilling to furn- 
ish the best evinence. 

Plaintiff was injured on the 26th of March, 
1902; was examined by a physician in St. Paul, 
who gave her a bottle of medicine. She, on the 
same day, took the train for Dazey, N. D. She 
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stayed with her son-in-law from March 27th until 
May 9th. No physician saw her or made an ex- 
amination of her during this time. On the 9th 
day of May, Dr. Lang, at the request of her coun- 
sel in this case, made an examination for the pur- 
pose of qualifying him to testify upon the trial. 
She did not ask him to prescribe for her, and he 
did not prescribe for her; and she did not take 
any medicine or remedies of any kind for the ail- 
ments of which she complained, save the bottle of 
medicine before mentioned. Dr. Lang testified that 
he made a physical examination of her internally 
and externally; that he took off her clothes, and 
spent an hour anda half in the examination; 
that he did not find any fracture. He describes 
conditions of soreness and a retroversion of the 
uterus, which might have resulted from the acci- 
dent complained of. The weight to be given the 
testimony of Dr. Lang as to what he found on 
this examination depends largely upon the value 
of plaintiff's unsworn statements to him, thus: 
He found tenderness near the great trochanter. 
She complained of great pain on the inner side. 
Found a tender point about one inch descending 
of the ramus and ischial tuberosities. This in- 
jury was very painful; it caused pain at every 
step, and painful abduction of the limb. The 
mouth of the womb was pressing against the blad- 
der, which caused pain at micturition. She com- 
plained of pain in passing water, and difficulty in 
starting to pass water. It further appeared that 
Dr. Patton made a personal examination of 
plaintiff a few days before the trial, with a view 
to testifying in her behaif. That he was in 
Jamestown on the day of the trial, and was not 
called as a witness. Dr. Lang’s examination, on 
which he discovered no fracture, antedated the 
complaint in which a fractured hip is alleged as 
one result of the accident. If plaintiff suffered 
the pains testified to by her, the fact that no phy- 
sician was consulted for nearly two months, and 
then only to secure his testimony in her contem- 
plated suit; that a physician of her own employ- 
ment, who had examined her to qualify him as her 
witness, was present in town at the time of the 
trial, and was not called asa witness, in con- 
nection with her constant refusal to submit to an 
examination »y physicians not in her employ— 
subjects her to the criticism of not having pro- 
duced the best evidence of which the case was 
susceptibte, but rather with the suspicion of hay- 
ing suppressed or held back something. If a 
court is powerless, in a case like this, to require a 
plaintiff to submit her injuries to the inspection 
of physicians, to the end that the exact truth as 
to their nature, effect, and possible duration may 
be ascertained, when she. by her suit, has made 
them the subject of judicial investigation, then the 
law would permit her to put forward just so much 
and such parts of the facts as, in her judgment, 
would benetit her case, at the expense of her ad- 
versary, and to invoke the court's aid to compen- 
sate her foran injury, through a partial and one- 
sided investigation. The court, under sueb cir- 





cumstances, would become a means of accom- 
plishing the grossest injustice. 

We subscribe tothe rule, declared by the Su- 
préme Court of Georgia followed in many other 
states, that when a person appeals to the sover- 
eign for justice he impliedly consents to the 
doing of justice to the other party, and impliedly 
agrees in advance to make any disclosure which 
is necessary to be made in order that justice may 
be done. Richmond ete., Ry. Co. v. Childress, 
32 Ga. 719, 9S. E. Rep. 602, 14 Am. St. Rep. 189, 
3 L. R. A 808; Graves v. City 95 Mich. 266, 19 L. 
R. A. 641, 54 N. W. Rep. 757, 35 Am. St. Rep. 
561; Lane v. Ry. Co. (Wash.) 57 Pac. Rep. 367, 
46 L. R. A. 153, 75 Am. St. Rep, 821. Plaintiff, un- 
der this rule, could not insist upon her case 
going on when she obstructed the investigation 
by her adversary which was necessary to a full 
consideration and correct determination of the 
controversy. She could not, overthe objection of 
her adversary, withhold the best obtinable evi- 
dence as to the nature and permanency of her 
alleged injuries, and insist upon a verdict in her 
favor upon evidence of less weight. Graves v. 
City, 95 Mich. 266, 54 N. W, Rep, 757, 19 L. R, A. 
641, 35 Am. St. Rep. 561. If impartial justice is 
to be adminigtered, we see no way of its attain- 
ment in all cases, if an important source of evi- 
dence is open to one, and closed to the other 
party. City v. Turner (Ind. Sup.) 60 N. E. Rep. 
271, 54 L. R. A. 396, 83 Am. St. Rep. 200. 

The court had power to require her to sub- 
mitto an examination, and it was an abuse of 
discretion in this case to refuse to exercise its 
power and require plaintiff to submit to such ex- 
amination, or to submit to a dismissal of her case 
if she refused, because defendant was without 
evidence as to her condition, and without means 
of procuring it, excepting in so far as plaintiff 
made disclosure. The great weight of modern 
authority is to this extent. ‘The cases vindicating 
this position are fully cited in the following opin- 
fons: City v. Turner (Ind. Sup.), 60 N. E. Rep. 
271, 54 L. R. A. 396, 83 Am. St. Rep. 200; Lane v. 
Ry. Co. (Wash.), 57 Pac. Rep. 367, 46L. R.A. 
153, and note; City v. Gilliland (Kan.), 65 Pac. 
Rep. 252, 88 Am. St. Rep. 232; note to Cleveland, 
etc., Ry. Co. v. Huddleston, 68 Am. St. Rep. 238, 
36 L. R. A. 681, 151 Ind., 540; Wanek v. Win- 
ona, 80 N. W. Rep. 851,46 L. R. A. 448, 79 Am. 
St. Rep. 354; Louisville, ete., Ry. Co. v. Simp- 
son (Ky.), 64 8S. W. Ren. 733; Belt Line Co. v. 
Allen (Ky,), 448. W. Rep. 89, 80 Am. St. Rep. 
374, 16 Enc. Pl. & Pr. 483; 16 Ency. of Law, 810. 
The Supreme Courts of the United States, Massa- 
chugetts, Texas and Delaware deny the power. 
Union Pacific Ry. Co. v. Botsford, 141 U.S. 250, 
11 Sup. Ct. 1000, 35 L Ed. 734; Stack v. Ry. Co. 
177 Mass. 155, 58 N. E. Rep. 686, 52 L. R. A. 328, 
83 Am. St. Rep. 269; Mills v. Ry. Co., (Del. 
Super.), 40 Atl. Rep. 1114; Galveston v. Ry. Co., 
Tex. Civ. App., 67S. W. Rep. 776. 

In so far asthe majority opinion of the Su- 
preme Court of the United States was influenced 
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by the federal statute quoted in its opinion, the 
Botsford Case cannot be considered an authority 
here. Whenit is remembered that courts of the 
United States other than the supreme court 
possess no jurisdiction but what is given them by 
the congress which created them, and that no 
statute gives to these courts power to order a dis- 
covery, the argument of the majority of that court 
that the statute of the United States prescribes 
the mode of proof in the trial of actions at com- 
mon law, and that it shall be by oral testimony 
and examination of witnesses in open court, ex- 
cept as inthe statute provided, and that the only 
exception provided for is the one for taking dep- 
ositions, and for compulsory production of books 
or writings in the possession of a party which con- 
tain evidence pertinent to the issue, and there- 
fore, that the statute inhibits any other form of 
examination or discovery, and removes from the 
courts the power to require it, we find this court 
is treating of limitations by statute that have no 
binding foree upon state courts. There ‘is no 
limitation, either in the constitution or statutes 
of this state, upon the power of the district court 
to order such a discovery as was demanded 
in this case, under the circumstances here set out. 
The courts of Massachusetts, Texas, and Dela- 
ware, in following the Supreme Court of the 
United States, did not notice the influence which 
the federal statute had upon the determination 
of the question by that court. 

It was no answer to defendant’s request for an 
examination that it would offend the modest and 
womanly instincts of the plaintiff to require her 
to submit to an examination of experts. Shetold 
a jury of 12 men of her pains; how and when 
they affected her. She submitted to a digital ex- 
amination of her injured parts by two physicians 
of her own selection. It would have been no 
greater indignity to be examined by other doc- 
tors; but **when it becomes a question of possible 
violence to the refined and delicate feelings ofa 
plaintiff, on one side, and possible injustice to the 
defendant, on the other, the law cannot hesitate. 
It was essential to the ends of justice that 
plaintiff should submit to this examination.” 
Alabama, ete., Ry. Co. v. Hill, 90 Ala. 71, 8 So. 
Rep. 90, 9. L. R. A. 442, 24 Am. St. Rep. 764; 
City v. Turner (Ind. Sup.), 60 N. E. Rep. 275, 82 
Am. St. Rep. 481; White v. Ry. Co., 61 Wis. 536; 
21N. W. Rep. 524, 50 Am. Rep. 154; note to 
Cleveland, ete., Ry. Co. v. Huddleston, 68 Am. 
St. Rep. 247. Neither was it an answer that one 
physician had examined her and testified to what 
he found, and was cross-examined by the de- 
fendant. Surgeons of equal learning and hon- 
esty may not diagnose an injury in the same way. 
They may not be equally strong in perception, or 
equally accurate in observation or in measure- 
ments, and thus form different judgments of the 
existing conditions, which, of necessity, must con- 
stitute the bases of their scientific opinions. Ifa 
defendant must make his defense against the ex- 
pert opinions of the plaintiff's chosen surgeons, 





without the opportunity of testing the verity of 
the basis of such opinions, he may be placed at 
a disastrous disadvantage, such as the law cannot 
and does not sanction. City v. Turner (Ind. 
Sup.) 60, N. E. Rep. 275, 82 Am. St. Rep. 481. De- 
fendant’s right was, through an examination, to 
test the effect and reduce the weight of the evi- 
dence introduced by plaintiffs Haynes v. Tren- 
ton, 123 Mo. 326, 27S. W. Rep. 622. The result 
of the investigation asked for should have*put 
plaintiff's claim on impregnable ground, or have 
destroyed it altogether. In either case there 
would have been an assurance that justice had 
been done; an assurance which finds no secure 
anchorage in the present record. Alabama, etc., 
Co. v. Hill, 90 Ala. 71, 8 So. Rep. 90 L. R. A. 442, 
24 Am. St. Rep. 764. 

The judgment appealed from is reversed. The 
district court will enter an order reversing its 
judgment, and directing such further proceed- 
ings as may be lawful in the premises. Appel- 
lant will recover costs. All concur. 


Nore.—Physical Examination of Personal Injur- 
ies in an Action for Damages for Such Injuries.—The 
weight of authority supports the decision in the prin- 
cipal case that courts have power to compel a plaint- 
iff, who sues for damages for personal injuries to sub- 
mit to a physical examination by medical experts. 
Graves y. City of Battle Creek, 95 Mich., 266, 54 N. W. 
Rep. 757, 35 Am. St. Rep. 561; Shepard v. Railroad, 
85 Mo. 629, 55 Am. Rep. 390; St. Louis, ete., Ry. Co. v. 
Dobbins, 60 Ark. 481, 30S. W. Rep. 887; Hill v..City 
of Sedalia, 64 Mo. App. 494, City of South Bend y. 
Turner, (Ind. 1901), 60 N. E. Rep. 271,83 Am. St. Rep. 
200; Schroeder v. Railroad, 47 Lowa, 375; King v. State, 
100 Ala. 80; Lane v. Railroad, (Wash.), 57 Pac. Rep. 
367, 46 L. R. A. 153; Richmond, ete., Ry. Co. v. Child- 
ress, 82 Ga. 719; Hallv. Mauson, 99 Iowa, 698, 68 N. 
W. Rep. 922; City v. Gilliland, (Kan.) 65 Pac. Rep. 
252, 88 Am. St. Rep. 232; Belt Electric Line vy. Allen, 
102 Ky. 551; Hatfield v. Railroad Co., 33 Minn. 130; 
Stuart v. Havens, 17 Neb. 211,22 N. W. Rep. 419; 
Miami, etc., Turnpike Co. v. Baily, 87 Ohio St. 104; 
O’Brien v. La Crosse, 99 Wis. 421, 75 N. W. Rep. 81. 
The following cases deny that courts have any power 
to compel the physical examination of plaintiff: 
Union Pacific Ry. Co. v. Botsford, 141 U.S. 25; Stack 
v. Railroad, 177 Mass. 155, 58 N. E. Rep. 686; Mills v. 
Railroad, (Dela.) 40 Atl. Rep. 1114; Galveston v. Rail- 
road, (Tex. Civ. App.) 67S. W. Rep. 776. In Illinois 
the decisions are not decisive,—Parker v. Enslow. 102 
Ill. 272, denying the power, and Joliet Street Ry. Co. 
v. Call, 148 Ill. 177, holding that the court will not 
compel one suing for personal injuries to submit his 
person to an examination unless it is essential to the 
ends of justice. 

The reasons on which the prevailing rule is based 
is well stated in the case of City of South Bend v. 
Turner, (Ind. 1901) 60 N. E. Rep. 271. In this case the 
court said: ‘The overruling of this motion presents 
a question of some difficulty and upon which the 
courts of the country are not agreed. It is one, too, 
that has but recently engaged the attention of courts 
of last resort. The fundamental principle, however, 
is an ancient doctrine of the common law, limited, it 
is true, to a few classes of cases (among them may- 
hem and divorce cases, wherein impotency was 
charged); but as the sources of evidence have been 
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extended, to parties and in many other ways, its ap- 
plication has been expanded to meet new conditions. 
The doctrine rests upon the principle that justice is 
the object of judicial investigation, and that courts 
charged with its administration, as a necessary means 
of attaining that end, have inherent power to require 
the production ofthe most infallible evidence. * * * 
‘That the question embraces the exercise of scientific 
knowledge, makes no difference. Physicians and 
surgeons, however honest and learned, are fallible, 
and; equally with other honest and nonorable per- 
sons, subject to the unconscious influence of friend- 
ships and personal interest, the latter, in surgery 
eases, involving not only professional reputation, but 
pecuniary liability. Besides, surgeons of equal learn- 
ing and honesty may not diagnose an injury the same 
way. They may not be equally strong in perception, 
or equally accurate in observation, or in measure- 
ments, and thus form different judgments of the ex- 
isting conditions, which of necessity must constitute 
the basis of their scientific opinions; and it may be 
readily seen that if a defendant must make his de- 
fense against the expert opinions of the plaintiff’s 
chosen surgeons, without an opportunity of testing 
the verity of the basis for such apinions, he may be 
placed at a disastrous disadvantage, such as the law 
cannot and does not sanction.” 

The application of the doctrine rests in the reason- 
able exercise of discretion of the trial judge. There 
are, however, certain rules announced by courts of 
last resort for the guidance of lower courts. Thus, it 
has been held that plaintiff in a personal injury suit 
need not submit to a medical examination where she 
had previously been several times examined by phy- 
sicians, one of whom was a witness for defendant. 
Southern Bell Telegraph Co. v. Lynch, 95 Ga. 529, 20 
S. E. Rep. 500. So also a motion to examine plaint- 
iff should be denied when made after plaintiff’s evi- 
dence is allin. City of Galesburg v. Benedict, 22 III. 
App. 111; Hess v. Lororey, 122 Ind. 225, 23 N. E. Rep. 
156. Where the court has the right, under the evi- 
dence, to order plaintiff to submit to examination, 
the latter’s refusal may be treated as recusant. 
Schroeder vy. Railroad, 47 Lowa, 375. <A refusal of the 


court to enforce examination where anwstheties must’ 


be administered and plaintiff objects to taking anws- 
thetics is not error. Strudgeon y. Village of Sand 
Beach, 107 Mich. 496, 65 N. W. Rep. 616. Nor is it 
error to refuse to order plaintiff to submit to a per- 
sonal examination by a medical commission, where 
she is cross-examined, hefore the motion is made, in 
the presence of physicians, as to her physical condi- 
tion, and there is evidence on that point covering al- 
most her entire life. Owens v. Railroad, 95 Mo. 169, 
8S. W. Rep. 350. Norisiterror to refuse to order 
an examination in the absence of any showing that 
plaintiff had previously refused such examination, 
or that it bad been requested of him. Sioux City, 
ete., Co. v. Finlayson, 16 Neb. 578, 20 N. W. Rep. 860, 
49 Am. Rep. 724. Nor is it error to refuse to order 
examination where opportunity for examination is 
given at the trial, and it does not appear that the 
court room did not furnish all facilities necessary 
therefor. Gulf, ete., Railroad v. Norfleet, 78 Tex. 
321, 148. W. Rep. 703. As to the power of the trial 
court to order examination after trial has commenced 
there is some conflict. In Wisconsin it is held that 
on the trial of an action for personal injuries, the 
court has power, on the defendant’s motion, in a 
proper ease, to require the plaintiff, although a fe- 
male, to submit, against her will, to a personal ex- 





amination by physicians. White v. Railroad, 61 Wis. 
536, 21 N. W. Rep. 524, 50 Am. Rep. 154. In Nebraska, 
on the other hand, this rule is denied, and the Wis- 
consin case, just cited, severely criticised. Stuart y. 
Havens, 17 Neb. 211, 22 N. W. Rep. 419. In this case, 
plaintiff, on the trial of an action to recover for per- 
sonal injuries alleged to have been caused by defend- 
ant’s negligence, on direct examination, showed his 
injured arm, and physicians who had treated it testi- 
fied as to its condition. ‘Then defendant asked for an 
order requiring plaintiff to exhibit his arm to physi- 
cians called by defendant. ‘The court held that the 
trial judge did not err in refusing to make the order, 
saying that the experts to make such examination 
must be agreed on by the parties or appointed by the 
court, and that the application must be made before 
the trial. 

Probably the most accurate and exhaustive discus- ° 
sion of this interesting question is to be found in the 
recent case of South Bend vy. Turner, 156 Ind. 418. 
After completing its examination of the authorities, 
the court closes its argument with a summary of the 
rules derived therefrom. The court said: ‘The 
cases above cited establish the following propositions: 
(1) that trial courts have the power to order the med- 
ical examination by experts of the injured parts of a 
plaintiff whois seeking to recover damages therefor; 
(2) that a defendant has no absolute right to demand 
the enforcement of such an order, but the motion 
therefor is addressed to the sound discretion of the 
trial court; (3) that the exercise of such discretion is 
reviewable on appeal, and correctible in cases of 
abuse; (4) that the examination should be applied 
for and made before entering upon the trial, and 
should be ordered and conducted under the direction 
of the court, whenever it fairly appears that the ends 
of justice require a more certain ascertainment of im- 
portant facts which can only be disclosed, or fully 
elucidated by such an examination, and such an ex- 
amination may be made without danger to the plaint- 
iff’s life or health, or the infliction of serious pain; 
(5) that the refusal of the motion, when the circum- 
stances appearing in the record present a reasonably 
clear case for the examination under the rules stated, 
is such an abuse of diseretion in the trial court as 
will operate to reverse a judgment for the plaintiff; 
(6) that such an order may be enforced, not by pun- 
ishment as for contempt, but by delaying or dismiss- 
ing the proceeding.”” With regard to the feelings of 
the plaintiff the court says: ‘*When serious and per- 
manent injuries are claimed by the plaintiff, and he, 
or she, has submitted to examination by a chosen 
physician, or surgeon, who appears as a witness in 
plaintiff’s behalf, and the nature, extent, and effect 
of the injury is to be deduced from objective condi- 
tions, and so fully from no other source, no degree of 
sentiment will justify a denial of the motion. When 
it becomes a question of probable violence to the re- 
fined and delicate feelings of the plaintiff on the one 
hand, and probable injustice to the defendant on the 
other, the law will not hesitate; the court in making 
such orders, with respect to time, place and persons, 
in every case, having such due regard for the feelings 
of the plaintiff and proprieties of the case as the ends 
of justice will permit.” 








JETSAM AND FLOTSAM. 
MYSTERIES OF THE LAW. 
You may think that you have lived in Chicago long 
enough to be a thoroughly sophisticated person and a 
worldly wise fellow. 
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Then answer this question: If you had no money 
and the judge was about to condemn you to the 
bridewell to work outa fine, would you rather be 
fined $85 or $100? 

Of course you will say $100, because you suspect a 
trap. The chances are 100 to1, however, that you 
couldn’t explain the trap. Here is the explanation, 
and when you read it you will be more than ever 
convineed that law is a great magic before which the 
layman is helpless. 

Suppose that you are fined $100. With costs this 
means $101.50. Fines are worked out at the rate of 
tifty centsaday. Your fine of $101.50, therefore, will 
keep you working 203 days. But 203 days is more 
than six months, and the law does not allow you to 
stay in the bridewell more than six months. There- 
fore, your imprisonment must be reduced to six 
months. Technically, this means 180 days. But now 
enters another mystery. An imprisonment for six 
months brings you within the state law, and the state 
law allows you three days rebate on every month for 
good conduct. If, therefore, you are good during 
your imprisonment of six months you get eighteen 
days rebate. Your total imprisonment, therefore, is 
180 days minus eighteen days, which equals 162 days. 
That’s what you get for a fine of $100. 

But suppose you are fined $85. Add costs. Your 
real fine is $86.50. Compute that at fifty cents a day. 
Your stay at the bridewell will be}173 days. This is 
less than six months. Therefore, it does not come 
under the state law, and therefore you stay your full 
time. One hundred and seventy-three days is what 
you get for a fine of $85. 

For $100, 162 days; for $85, 173 days. Behold the 
marvels of judicial procedure and the playful, tricksy, 
and practically jocular moods which the law some- 
times allows itself. This is only an illustration. The 
legal point of this story is: Never allow the judge 
who is casting you into the bridwell to fine you $85 if 
you can persuade him to fine you $100. 





A CASE WON BY SILENCE. 


Bert Norton of Macon, Mo., won a lawsuit in the 
federal court at Hannibal afew days ago in a way 
unusual among lawyers—by silence. Mrs. Martha B. 
Phipps of Macon, sued the Atchison, Topeka and 
Sante Fe Railway Company for $15,000. She claimed 
that a spark from one of its engines caused 
the burning of her deceased husband’s business 
property at Ethel. The testimony showed that the 
Sante Fe train stopped at Ethel four minutes the 
night of the fire, but also that the fire was well under 
way before the train pulled out, and the road’s at- 
torneys argued that it was ridiculous to maintain that 
a fire could be started by a spark and get well under 
way insuch ashort time. Mr. Norton devoted prac- 
tically his entire argument to this point. 

‘“‘He said,” says the Macon Republican, “if a young 
fellow was sitting on a sofa, ‘playing hands’ with his 
girl, time traveled like an express train, but if you 
dumped a lot of engine sparks on the pine roof ofa 
dry building in summer time, four minutes were am- 
ple to settle the fate of the structure in spite of all ef- 
forts to save it. There were some incredulous smiles 
at this. The attorney took out his watch and handed 
it to Juryman L. S. Harlan, a banker of Clifton Hill, 
Randolph county, and requested him to signal when 
four minutes had passed. The juryman leaned over 
and looked down at the watch. Then they got tired 
and settled back in their seats. Mr. Harlan lowered 
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his head and restea it on his knee. The attorney 
shifted his feet a few times and sat down in achair. 

“Judge Adams looked at the clock and then out of 
the window. A deputy marshal put his head in at 
the door to see what the matter was and waited the 
result of the curious scene. Nearly every man in the 
room that had a watch was studying its face. The 
speaker was sacrificing four minutes of his allotted 
time, but he felt that it was well invested. At last 
Juror Harlan announced the four minutes had ex- 
pired and handed the watch back to Mr. Norton. 
Only four minutes, and yet to every man in the room 
it had seemed, under the suppressed tension, to have 
been twice as long. The court remarked, after the 
case had been decided, that it appeared fully fifteen 
minutes. The wearisome suspense was an effective 
object lesson to the jury, and was a startling exposi- 
tion of what might transpire in that time. The jury 
found that the defendant’s engine had ample time in 
four minutes to fire the restaurant building, and 
they brought in a verdict for the plaintiff for 
$14,198.28—the exact sum her proof showed her loss 
to be. The case had been pending in the court ten 
years.”’—American Lawyer. 


LIABILITY OF LABOR UNIONS TO ACTIONS AT LAW. 
Those who are interested in the development of 
our law by judicial decisions will no doubt observe 
with some curiosity the result of the litigation now 
going on in reference to the liability of trades unions 
to suit, especially in England. 

At one time the law recognized only individuals, 
partnerships and corporations as capable of suing 
and being sued; latterly individuals carrying on busie 
ness under other names than their own have been 
permitted to sue, or be sued by such names, but that 
is merely the case of the individual suing or being 
sued by a name, which, for business purposes, he has 
chosen to make his own. Recent events have devel- 
oped the fact that aggregations of men may band to- 
gether in voluntary associations and be able as a 
matter of fact by their combined actions to commit 
torts. ‘To make all the individual members of such 
associations parties to actions in respect of such torts, 
would no doubt be a difficult, if not impracticable 
task, and yet, unless all be made parties, how can the 
common property of the association be mage answer- 
able for the wreng complained of? Attempts have 


_ been made of late to introduce into this class of ac- 


tions the principle of representation, and to sue some 
of the members as representing not only themselves 
but the whole association. It must be confessed that 
this is a somewhat novel application of the principle 
of representation, and yet unless some such means 
are found for effectually suing these voluntary asso- 
ciations there is danger that they may become privi- 
leged to do wrong without any liability to pay the 
penalty, which would not be for the well being of the 
community. 

In the Taff Vale case (1901), A. C. 426, the House of 
Lords determined that a registered union might be 
sued as a quasi-corporation, and that its funds might 
be made answerable for torts authorized by it through 
its executive officers. How far that decision is ap- 
plicable in Ontario remains to be determined. The 
question has been recently before the Ontario courts 
on questions of practice. In the Metallic Roof Co. v. 
The Local Union, 5 O. L. R. 424, a trade union was 
sued e€0 nomine and service effected by suing one of 
its executive officers, and the service was set aside on 
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the ground that the association not being a corpora- 
tion could not be sued by the name of the association, 
it not being shown or suggested that the union was 
registered, or had any statute-power to hold prop- 
erty or act by agents as in the Taff Vale case, and the 
name of the union as a defendant was, as we under- 
stand the report, struck out. The plaintiff, we be- 
lieve, then obtained an order appointing some of the 
defendants to represent themselves and all the other 
members of the union, and the effect of this order, 
we believe, now remains to be determined. 

In the recent case of Krug v. Berlin, judgment 
passed against a trades union for tort, but then the 
question of the liability of the union was not raised 
until, in the opinion of the judge who tried the case, 
it was too late. 

It may be remarked that the personal liability of 
the individuals composing such associations may be 
entirely illusory, if the common property is exempt. 
If the law in its present condition is ineffectual it 
should be amended without delay and all such asso- 
eiations placed on such a footing that they may be 
made responsible for their wrongful acts. It is 
clearly contrary to the first principles of justice that 
any class of the community should be able to do 
wrong with impunity. 





CORRESPONDENCE, 


A CORRECTION. 
To the Editor of the Central Law Journal: 

I wish to call your attention to a very serious mis- 
take in my article on State Laws in Federal Courts. 
If you will look at the paragraph entitled ‘‘A Court 

“Without Moral Attributes” on page 147, and look at 
the copy, you will perceive that I am made, in print, 
to say the very opposite of the copy. After the word 
“court” in seventh line of the paragraph, the 
words ‘“‘admits, as it has often admitted, that a state 
court” are omitted. If this can be corrected in any 
way [I would be very glad if the correction were 
made. Yours truly, 

N. C. COLLIER. 





BOOK REVIEWS. 
© VEEDER’s LEGAL MASTERPIECES. 
To the weary, storm-tossed mariner seeking the 
safety of the harbor no thing is so welcome, so cbeer- 
ing, so encouraging, as a glimpse of the rays of a 
friendly lighthouse or the warning sound of the fog- 
horns. So, also, without stretching extrava- 
gantly the simile, there comes to the struggling pro- 
fessional man buried in his books or overwhelmed 
sometimes by the drudgery and the dry details of his 
“practice, a sense of buoyant hope, and a thrill of en- 
couragement as his eyes for a moment catch glimpses 
of the high eminences of his profession, and beholds on 
the top, men, like himself, who have struggled like 
be is now struggling to reach those places where 
they sport themselves at will, conscious of their 
power, and enjoying the supreme confidence of the 
people. In yo profession is this experience more 
often encountered than in that of law. In no profes- 
sion is individualism more emphasized. The law, 
unlike medicine and the other sciences, is not a mat- 
ter for discovery or inventive genious. The science of 
law is evolved in different channels, legislative and 
judicial —the lawyer applies the law to all the rela- 
tions of life and to allits kaledescopie changes. To 





him are brought not broken bones but broken hearts, 
to him come insane persons and other incompetents, 
not to be cured, but to be protected. The fortunes 
of men, their rights, their lives, their sacred honor 
are committed to him that he may defend them from 
the plots and deceits of the fraudulent and from the 
cruel hand of the oppressor. The profession of law 
sustains the most personal relation to the individual 
of all professions or business relations in life. The 
supreme quality of a great lawyer, therefore, is not 
so much an expansion of the brain as an enlargement 
of the heart, a wide and generous sympathy, a ner- 
vous system carefully attuned to all the passions and 
prejudices in life, a man that not only knows human 
nature, but has a lotof human naturein him. A man 
who, when his client seeks advice, he finds merely not 
acold-blooded jurist, a profoundforacie of the law, 
but aman strong in his sympathies, and full of re- 
sources for evading or escaping difficulty, resources 
probably that come, not from law books, but from 
the book of experience which he has so diligently 
studied, both in his own life and in the lives of 
others. A man who, when he stands before 
a court or jury, stands not in his own shoes 
holding out his client atarm’s length so as not 
to be contaminated by him or by his affairs, but an 
advocate in every sense of that term, standing in the 
place of his client, taking upon himself the burden of 
his case, and enwrapping himself so intensely in the 
feelings of his client that words burn on his lips as he 
denounces the deceiver, and tears start in his eyes as 
he relates the surrows and griefs of his client under 
the heal of the oppressor; a man who struggles in 
defense of the life, fortune, and honor of his client as 
if it were his own. Such is the truly great lawyer as 
distinguished from the jurist. The qualifications 
that go to make up his success cannot be learned out 
of books,—they come only to the man who flirts with 
human nature, who experiences, as far as possible, 
all the passions of the heart and all the fears and 
hopes, pleasures and disappointments of life, who 
communes with the great exemplars of his profession, 
and carefully studies their lives, their methods of 
work, and their great efforts at forensic pleading. 
With this somewhat extended introduction we in- 
troduce in the bar of the country anew work entitled, 
‘Legal Masterpieces,” by Von Vechten Veeder. This 
work contains not only splendid accounts of the lives of 
the world’s greatest advocates, but specimens of their 
greatest efforts at argumentation and ex position before 
courts and juries. To read of the achievements of 
Erskine, of Evarts, of Choate, of O’Conor, of Mans- 
field, of Lord Bowen, of our own James C. Carter, 
causes the face of the young lawyer to glow with am- 
bitious desire and arouses in the older lawyer a deeper 
feeling of pride in his profession. No more can be 
said of this work than that it will give the laywera 
better insight into the secrets and successes of true 
advocacy than any other source of information that is 
at all accessible to the majority of lawyers, and its 
eareful perusal will kindle the fires of enthusiasm, 
and awaken desires to be something vreater than a 


- drudge. We believe that this work will prove a bene- 


diction, and a great and convenient source of inspira- 
tion to lawyers everywhere. If the study of the lives 
of great men is always uplifting and educating, how 
great, therefore, the value of a study of the lives of 
the great masters of a profession that is so peculiarly 
individual. Indeed, to no class of our people are 
Longfellow’s beautiful stanzas so peculiarly applic- 
able as to the lawyers of our land, when he says: 
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“Lives of great men all remind us 
We can make our lives sublime ; 
And, departing, leave behind us, 
Footprints on the sand of time. 


‘*Footprints, that perhaps another, 
Sailing o’er life’s troubled main, 
A forlorn and shipwrecked brother 
Seeing, may take heart again.” 
Printed in two volumes of 1,324 pages and bound in 
blue silk. Published by Keefe-Davidson Company, 
st. Paul, Minn. 


BOOKS RECEIVED. 





A Treatise on Damages, covering the Entire Law of 


Damages, both Generally and Specifically. By Jo- 
seph A. Joyce and Howard C. Joyce. In three 


volumes, two volumes received, the third to follow. 
New York: The Banks Law Publishing Company. 
Sheep, pp. about,3000. Price, $18 net. Review will 
follow. 





HUMOR OF THE LAW. 


The police justice had been arguing with the still 
bibulous Thespian until his patience was exhausted. 

“Guilty or not guilty, that is the question,” the 
court said, finally. 

“Y’ronner,” answered the respondent, “‘you quote 
Shakespeare abominably.” 


Former Mayor W. H. Quick, of Sioux City, Iowa, 
besides being a first-rate lawyer, isa witty one as 
well. Recently a lady called at Mr. Quick’s office 
and told the lawyer that she was looking for the best 
lawyer in Sioux City to get her a divorce. “I am the 
ablest and best lawyer in this city and can get the di- 
voree for you,” replied the ex-mayor. “But I must 
have some sort of proof,” retorted the client, ‘‘that 
you are what you claim to be.” “Proof,” said Mr. 
Quick, “you need not prove it, I admit it.” Mr. 
Quick got the job. 


In Mr. John Hall’s time, it was the custom in his 
church to use the old-fashioned, simple hymns and the 
singing was congregational, On one occasion, Wil- 
liam M. Evarts discovered E. Delafield Smith, then 
corporation counsel of New York City, singing with 
all his heart, and whispered to his friend: ‘Why, 
there is Smith singing ‘I want to be an angel.’ | knew 
he wanted to be district attorney, but I didn’t know 
he wanted to be an angel.”’ 

The remark was repeated to Mr. Smith, and quick 
as a flash came the retort: ‘‘No, I have never men- 
tioned the matter to Evarts. knowing he had no in- 
fluence in that direction.” 

A case was tried in a Kansas town in which the 
question of the reputation for truth and veracity of a 
certain witness was called in question. A number of 
witnesses were called to prove thatit was bad; among 
them was a newspaper man who was asked if he 
knew the reputation of the witness for truth and ve- 
racity in the community, and he said he did, and 
when asked what it was, said it was bad; he was 
then asked if he would believe. the witness when 
sworn in a court of justice as a witness in a matter in 
which he was interested; the newspaper man studied 
a few moments, and then drawled out: ‘Well, yes, I 
guess I would believe him if he was corroborated by 
reliable witnesses and I knew the facts myself.” 
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1. ABATEMENT AND REVIVAL—Death of Complainant.— 
Where suit was brought by plaintiff in a representative 
capacity for himself and others, and another was per- 
mitted to intervene as party plaintiff, the suit did not 
abate by reason of the death of the original complainant. 
—Edwards v. Mercantile Trust Co., U. 8.C.C.,8.D.N. 
Y., 121 Fed. Rep. 203. 


2. ADVERSE POSSESSION — Land Taken by Mistake.— 
Where by mistake one takes possession of the lund of 
another, claiming it as his own, and continues in open 
possession for 10 years or more, he acquires title by ad- 
verse possession, though the land was not inclosed.— 
Brownfield v. Bleekman, Neb., 94 N. W. Rep. 714. 


3. ALTERATION OF INSTRUMENTS — Live Stock Insur- 
ance. — A note, made a part of an application for live 
stock insurance, and subsequently detached, without 
maker’s knowledge or consent, held vold in hands of 
bona fide purchaser. — Rocheford v. McGee, 8. Dak., 94 N. 
W. Rep. 695. 

4. ANIMALS — Railroad. — A railroad company is liable 
for the negligent killing of a dog by its train. — Florida 
Cent. & P. R. Co. v. Davis, Fla., 34 So. Rep. 218. 


5. APPEAL AND ERROR — New Trial.—A grant of a new 
trial, on the ground that a verdict for plaintiff was not 
justified by the evidence, held not reviewable. — Roch- 
ford v. Albaugh, S. Dak., 94 N. W. Rep. 701. 


6. APPEAL AND ERROR — Order to Show Cause. — An 
order discharging an order to show cause why a party 
should not be punished in civil contempt proceedings is 
appealable:—Deppe v. Cilley, Minn., 94 N. W. Rep. 679. 


7. APPEAL AND ERROR — Practice. — Where two cases 
are consolidated for trial, and separate verdicts are 
rendered, and independent motions for new trial made, 
separate writs of error should be sued out. — Harris v. 
Gano & Jennings, Ga., 44 8. E. Rep. 8. 


8. ASSAULT AND BATTERY — Self-Defense. — Where, in 
a prosecution for assault, defendant was not entitled 
to invoke self-defense, evidence of previous threats by 
prosecutor against him was inadmissible. — Johnson v. 
State, Ala., 34 So. Rep. 209. 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS — Prior 
Attachment. — An assignment for benefit of creditors by 
resident of Maine held not good as against prior New 
Hampshire attachment by resident of that state. — 
Weston v. Nevers, N. H., 54 Atl Rep, 703. 
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10. ATTACHMENT — Possession of Receiptor.—The pos- 
session of a receiptor of property taken by a lawful writ 
is in law that of the officer, to whom he is accountable.— 
Irey v. Gorman, Wis., 94 N. W. Rep. 658. 


ll. ATTORNEY AND CLIENT — Contingent Fee.—A con- 
tract to pay an attorney 50 per cent. of the recovery and 
all disbursements held unconscionable and void. — Her- 
man v. Metropolitan St. Ky. Co., U.S. C.C.,8. D. N. Y., 
121 Fed. Rep. 184. 

12. BANKRUPTCY — Attachment. — Bankrupt’s title to 
property subject to attachment, undisposed of by trus- 
tee, remains snbject to attachment. — Rochester Lumber 
Co. v. Locke, N. H., 54 Atl. Rep. 705. 


13. BANKRUPTCY — Discharge. — A bankrupt, who has 
been refused a discharge for fraud, held not entitled to 
file a new petition alleging the same facts and prosecute 
a new application for discharge. — Jn re Fiegenbaum, U. 
8. C. C. of App., 121 Fed. Rep. 69. 

i4. BANKRUPTCY — Estoppel. — Where a creditor has 
assented to an assignment under state laws, he is es- 
topped from becoming a party to an involuntary bank- 
ruptey petition. — Durham Paper Co. v. Seaboard Knit- 
ting Mills, U. 8. D. C., E. D. N. Car., 121 Fed. Rep. 179. 


15. BANKRUPTCY — Mercantile Corporation.—The pur- 
chase and occasional sale of articles necessary to carry 
on the business of a corporation held not to have ren- 
dered it a “trading” or ‘“‘mercantile”’ concern, suscepti- 
ble to bankruptcy, under bankrupt act.— Jn re H. J. 
Quimby Freight Forwarding Co., U. 8. D. C., D. Mass., 121 
Fed. Rep. 139. Z 

16, BANKRUPTCY — Preferences. — Note discounted by 
a bank held provable in bankruptcy against maker’s es- 
tate, although the payee could not have proved the same 
without surrendering preferences received.—/n re Levi, 
U.S. D.C., W. Dv. N. Y., 121 Fed. Rep. 198. 


17. BANKRUPTCY—Receiver.—Under the federal bank- 
ruptcy act, order discharging bankrupt held not to affect 
rights of a receiver appointed for him more than four 
months before the commencement of the bankruptcy 
proceedings.—Pickert v. Eaton, 81 N. Y. Supp. 50. 


18. BANKRUPTCY — Sheriff’s Lien.—A sheriff attaching 
property, held, under Code, §§ 709, 3407, 3343, snbd. 12, to 
have a lien, so that, though the attachment is dissolved 
by bankruptcy proceedings, he is properly ordered to 
deliver the property to the trustee only on payment of 
his fees and expenditures in preserving the property 
till title passed to the trustee. — Wilkinson v. Raymond, 
81 N. Y. Supp. 82. 

19. BENEFIT SOCIETIES — Warranties in Application.— 
Where answers in an application for insurance were 
warranties, the good faith or intention of insured in 
making such answers was immaterial. — Jennings v. 
Supreme Council of Loyal Additional Ben. Assn., 81 N. Y. 
Supp. 90. 

20. BIGAMY — Indictment. — An indictment for bigamy 
held not open to objection that it failed to allege that 
the former marriage was valid or the second marriage 
unlawful.—Ferrell v. State, Fla., 34 So. Rep. 220. 


21. BILLS AND NOTES — Consideration. — A note given 
by the maker therein tothe payee, to whom he is not 
indebted at the time, cannot be enforced as against the 
maker’s estate after his death.—DeGrange v. DeGrange, 
Md., 54 Atl. Rep. 663. 


22. BILLS AND NOTES — Forgery. — In action on note, 
evidence that the signature thereto was a forgery was 
admissible under the general issue. — Farmers’ & Me- 
chanics’ Nat. Bank v. Hunter, Md., 54 Atl. Rep. 650. 


23. CARRIERS — Assault by Servant. — A carrier is not 
liable for an assault by its servant on a person nota 
passenger and having no relation with the carrier, nor 
in any way encroaching on its rights, unless committed 
by its authority and under its direction. — Birmingham 
Ry. & Electric Co. v. Mason, Ala., 34 So. Rep. 207. 

24. CARRIERS — Damage to Baggage.—It is the duty of 
arailway company to protect the baggage of its cus- 








tomers, while in its custody, from the rain.—Henry Son- 
neborn & Co. v. Southern Ry. Co., 8. Car., 44 8. E. Rep. 77. 

25. CARRIERS — Unavoidable Accident. — Death of a 
mare by meningitis while being transported by a carrier 
held to be unavoidable accident. — Klair v. Wilmington 
Steamboat Co., Dela., 54 Atl. Rep. 694. 


26. CARRIERS—Unjust Discrimination. — Editor, riding 
on pass in violation of railroad act forbidding discrimi- 
nation, held not entitled to recover for injuries received 
through carelessness of the carrier.—MeNeill v. Durham 
& C. R. Co., N. Car., 44 8. E. Rep. 34. 

27. COMMON LAW — Adhering to General Principles.— 
Comp. St. 1901, ch. 15a, adopting the common law of 
England, does not require adherence to the decisions of 
the common-law courts prior to the revolution, where 
the supreme court considers subsequent decisions, either 
in England or America, better expositions of the general 
principles of that system.—Williams v. Miles, Neb., 94 N. 
W. Rep. 705. 

28. CONSPIRACY — Using Mails to Defraud. — Rev. St. § 
5440, U. 8S. Comp. St. 1901, p. 3676, declaring a punishment 
for persons conspiring to commit an offense against the 
United States orto defraud it, will not support an in- 
dictment for conspiracy to defraud persons to whom 
circulars had been sent by mail.—United States v. Clark, 
U. 8. D. C., M. D. Pa., 121 Fed. Rep. 190. 


29. CONSTITUTIONAL LAW — Change of Grade. — A vil- 
lage, which proceeds under Laws 1897, p. 420, ch, 414, 
§ 159, to change a street grade, may not question the 
constitutionality of provisions therein. — Comesky v. 
Village of Suffern, 81 N. Y. Supp. 1049. 


30. CONSTITUTIONAL LAW — Due Process. — Service by 
publication on a non-resident defendant, in a suit to 
quiet title to personal property situated in the state, 
constitutes due process of law. — People’s Nat. Bank v. 
Cleveland, Ga., 448. E. Rep. 20. 


31. CONTRACTS — Consideration. — A remainderman’s 
payment of a debt for the life tenant held a sufficient 
consideration for the latter’s promise to pay interest 
thereon during her life.—Roberts v. Lamberton, Wis., 94 
N. W. Rep. 650. 

32. CONTRACTS—Consideration.—A mortgagee’s agree- 
ment to receive less than the amount due, in considera- 
tion of a payment before maturity, held based on a suf- 
ficient consideration. — Thurber v. Smith, R. I., 54 Atl. 
Rep. 790. 

33. CONTRACTS—Debts of Third Person. — Indirect in- 
terest in the performance of an undertaking by defend- 
ant to pay the debts of a third person held insufficient to 
entitle a creditor to sue at law thereon. — Central Elec- 
tric Co. v Sprague Electric Co., U.S. C. C. of App., Sev- 
enth Circuit, 120 Fed. Rep. 925. 

34, CONTRACTS — Option. — The grantor of an option, 
who prevents its exercise within the time specified, 
must give a reasonable time therefor after the obstruc- 
tion he interposed is removed.—Blodgett v. Lanyon Zinc 
Co., U. 8. C. C. of App., Eighth Circuit, 120 Fed. Rep. 893. 

35. CONTRACTS—Time of Performance.—A demand on 
a contractor to complete a building after the expiration 
ofareasonable time for performance of the contract 
held a waiver of the contractor’s failure to seasonably 
perform the contract.—Krause v. Board of School Trus 
tees of School Town of Crothersville, Ind., 66 N. E. Rep. 
1010. 

36, CONVERSION — Sale of Real Estate.—A direction for 
the sale of renl estate and a division of the proceeds be- 
tween two devisees held not to change the character of 
the real estate to personalty with respect to its liability 
for debts and legacies. — Baptist Female University v. 
Borden, N. Car., 44 8. E. Rep. 47: 

37. COPYRIGHTS — Colored Photograph. — A colored 
photograph or picture of natural scenery may be the 
subject of a copyright.—Cleland v. Thayer, U. 8. O. C. of 
App., Eighth Circuit, 121 Fed. Rep. 71. 


38. CORPORATIONS—Accounting.—In a suit in equity by 
a receiver against the directors of a corporation for an 
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accounting, damages may be recovered for the fraudu- 
lent acts of the directors which result in a waste or mis- 
appropriation of the corporate property. — Mabon v. 
Miller, 80 N. Y. Supp. 979. 

39. CORPORATIONS—Articles of Association. — Where 
articles of association of railroad company are void on 
their face, the court may so declare them in proceed- 
ings to condemn lands.—Kinston & C. R.Co. v. Stroud, 
N. Car., 43 8. E. Rep. 913. 

40, CORPORATIONS—Conclusiveness of Judgment. —A 
stockholder, sued in another jurisdiction on a judgment 
rendered against the corporation in Kansas to enforce 
his statutory liability, is concluded by such judgment as 
to the liability of the corporation.—Martin v. Wilson, U. 
S. C. C. of App., Seventh Circuit, 120 Fed. Rep. 202." 

41, CORPORATIONS—Contract.— It is not necessary that 
the directors have given prior authority to their 
officers to execute a contract. Subsequent knowledge 
and assent is sufficient.—Smith v. Bank of New Eng- 
land, N. H., 54 Atl. Rep. 385. 

42, CORPORATIONS—Involuntary Bankruptcy. — A cor- 
poration engaged in buying and selling stocks, bonds, 
and other securities cannot be adjudged an involuntary 
bankrupt as engaged in trading or mercantile pursuits.— 
Inre Surety Guarantee & Trust Co., U.S. C.C. of App., 
Seventh Circuit, 121 Fed. Rep. 73. 


43. CORPORATIONS—Judgment in Fraud of Creditors.— 
A default judgment against an insolvent corporation 
for antecedent debts, two-thirds of which were owned 
by directors of the corporation, held fraudulent and 
void as to other creditors.—Portland Consolidated Min. 
Co. v. Rossiter, S. Dak.,94 N. W. Rep. 702. 


44. CORPORATIONS—Preferential Payments. — Though 
a going corporation may prefer one creditor to another, 
acorporation whose assets are insufficient to pay its 
debts to its own officers as against existing creditors.— 
Shields v. Hobart, Mo., 728. W. Rep. 669. 


45. CORPORATIONS—Real Estate Holdings. — In the ab- 
sence of prohibitive legislation, a corporation may con- 
tract, acquire, hold, and convey real estate as fully in 
another state as in the state of its incorporation.— 
Blodgett v. Lanyon Zine Co., U.8.C.C. of App., Eighth 
Circuit, 120 Fed. Rep. 893. 

46. CORPORATIONS—Reorganization .—Stockholder of a 
corporation, who entered into reorganization, could not 
assert a judgment obtained against the original corpor- 
tion to the prejudice of the rights of creditors of the new 
corporation.—Farmers’ Loan & Trust Co. v. Central R. 
& Banking Co., U. 8. D. C., S. D. Ga., 120 Fed. Rep. 1006. 


47. CRIMINAL EVIDENCE — Circumstantial Evidence.— 
Statement of one accused witb prisoner of murder held 
inadmissible as circumstantial evidence against him, 
because, when made, he did not deny it. — Common- 
wealth v. Zorambo, Pa., 54 Atl. Rep. 716. 

48. CRIMINAL EVIDENCE—Cross-Examination. —In a 
prosecution for homicide a witness to defendant’s repu- 
tation for peaceableness held properly cross-examined 
as to particular acts tending to show that defendant was 
not a peaceable citizen.—State v. Parker, Mo., 728. W. 
Rep. 650. 

49. CRIMINAL EVIDENCE — Expert Testimony. — Evi- 
dence of a physician, based on the examination of a 
wound, is admissible as expert testimony. — State v. 
Johnson, S. Car., 44 8. E. Rep. 58. 

50. CRIMINAL EVIDENCE — Map of Room. — Where a 

map of the room is introduced On a trial for murder, 
and the situation of the furniture is in question, it should 
not be shown on the map to be thus used, unless it is 
made to appear by evidence as to its position atthe 
time of the homicide.—State v. Smith, N. J., 54 Atl. Rep. 
411. . 
51. CRIMINAL EVIDENCE—Res Gestx. — In a prosecu- 
tion for murder, evidence of* facial expressions of de- 
fendant some two hours before the homicide held ad- 
missible as part of the res geste, — Hainsworth v. State, 
Ala., 34 So. Rep. 203. ' 





52. CRIMINAL LAW—Jurisdiction of Magistrate.—Where 
adefendant is convicted under an information giving 
the magistrate no jurisdiction to try the case, the con- 
viction will be reversed.—People v. Miller, 80N. Y. Supp. 
1070. 

53. CRIMINAL LAW — Reasonable Doubt. — Reasonable 
doubt is that condition of mind in which there is not 
an abiding conviction of truth of charge. — State v. Fa- 
hey, Del., 54 Atl. Rep. 690. 

54. CRIMINAL TRIAL—Additional Evidence. — After the 
evidence has been elosed, it is within the discretion of 
the court to permit the state to introduce additional 
evidence.—Ferrell v. State, Fla., 34 So. Rep. 220. 


55. CRIMINAL TRIAL — Motion for Defendant’s Dis- 
charge.—On criminal prosecution, a motion for defend- 
ant’s discharge, because of his having been used asa 
witness by the state on the separate trial of his code- 
fendant, held properly denied. — Martin v. State, Ala,, 34 
So. Rep. 205. 

56. CRIMINAL TRIAL—Objections to Jury. — Objection 
based on irregularities in drawing jurors must be made 
before verdict.—State v. Johnson, 8. Car., 44 8. E. Rep. 
58. 


57. CRIMINAL TRIAL — Plea of Insanity. — Refusal of a 
trial court to permit a plea of insanity to be filed after 
arraignmeut will not be reversed, in the absence ofa 
showing of abuse of discretion. — Morrell v. State, Ala., 
34 So. Rep. 208. 

58. CRIMINAL TRIAL—Voluntary Confessions. — Pleas 
of guilty before a committing magistrate held not ad- 
missible as voluntary confessions. — McNish v. State, 
Fla., 34 So. Rep. 219. 

59. DAMAGES—Contract of Sale.—Contract of sale stip- 
ulating for payment of a per cent. of invoice price in 
case of certain breaches by buyer, as liquidated dam- 
ages, construed, and held to provide for a penalty.— 
Mansur & Tebbetts Implement Co. v. Tissier Arms and 
Hardware Co., Ala., 33 So. Rep. 818. 


60. DEATH—Mortality Tables.—In an action for wrong- 
ful death,an instruction referring the jury to the mortal- 
ity tables to determine the damages held erroneous, 
particularly where the decedent was engaged ina dan- 
gerous occupation.—Western & A. R. Co. v. Clark, Ga., 44 
8. E. Rep. 1. 

61. DEDICATION—Filing of Maps. — Filing of maps on 
which a street was laid out did not make such street a 
public highway, so far as the public was concerned.— 
Loughman v. Long Island R. Co., 81 N. Y. Supp. 1097. 


62. DEPOSITIONS—Waiver of Objections. — Objections 
to deposition held cured by appearance before commis- 
sioner and cross-examination of witness. — Willeford v. 
Bailey, N. Car., 43 8. E. Rep. 928. 

63. DOWER — Vested Estate. — After assignment of a 
widow’s dower, whatever is lawfully assigned to her 
becomes a vested estate, which she cannot be com- 
pelled to sell or commute. — Haugh v. Pierce, Me., 54 
Atl. Rep. 727. 

64. EASEMENTS—Merger.—Where the owner of a part 
of the servient estate became the owner of the ease- 
ment, there was a merger as to his interest to that ex- 
tent only.—Barringer v. Virginia Trust Co., N. Car., 43 
8. E. Rep. 910. 

65. EMINENT DOMAIN—Damages. — A lot of land con- 
taining a residence situated 300 feet from a street is not 
entitled, under Coinp. Laws, § 6254, to damages from the 
construction of a railroad in the street. — Marquette & 
8. E. Ry. Co. v. Longyear, Mich., 94 N. W. Rep. 670. 

66. EVIDENCE—Admission of Agent.—Admissions of an 
agent made two or three weeks after the termination of 
his agency, as to a transaction made by him as such 
agent, were incompetent to prove such transaction.— 
Small v. McGovern, Wis., 94 N. W. Rep. 651. 

67. EVIDENCE—Copied Extracts from Books. — In an 
action on account, it was crror to permit copied ex 
tracts from books to be introduced in evidence.—Smith 
v. Castle, 81 N. Y. Supp. 18. 
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68. EVIDENCE—Damage to Goods. — One who has had 
experience in custom-made clothing may testify as to 
the injury caused by rain, though he has never seen the 
goods.—Henry Sonneborn & Co. v. Southern Ry. Co., 
S. Car., 44.8. E. Rep. 77. 

69. EVIDENCE—Hearsay.—Testimony that, immediate- 
ly after the accused shot, some one said: “There, 
you done killed him!” to which the accused made no 
reply, held not inadmissible as hearsay evidence.— 
Clark v. State, Ga.. 43 S. E. Rep. 853. 

70. EVIDENCE — Intention. — Express provisions of a 
contract willnot be governed by collateral evidence of 
intention. — Samuel M. Lawder & Sons Co. v. Albert 
Mackie Grocer Co., Md., 54 Atl. Rep. 634. 


71. EVIDENCE—Proof of Judgment.—The judgment of 
a justice of the peace held admissible only on proof of 
his handwriting.—Patterson v. Freeman, N. Car., 448. 
E. Rep. 904. 

72, EXECUTION—New Trial. — Where, for the purpose 
of obtaining an equitable set-off, the judgment debtor 
sued to enjoin a judgment against it by a member 
of the firm, against which he had suits pending, 
and which resulted in favor of the firm, it was 
competent to prove that he expected to move for a new 
trial.—Harris v. Gano, Ga., 448. E. Rep. 11. 

78. EXECUTION—Rights of Purchaser. — A purchaser at 
execution sale of rented land, though the lease was made 
after the date of the judgment, acquires only the inter- 
est ofthe owner in the growing crops. — Garrison v, 
Parker, Ga., 43 8. E. Rep. 849. 

74. EXECUTORS AND ADMINISTRATORS — Abatement of 
Action.—Where a trustee sued to recover dividends on 
certain stock for the benefit of the life tenant, the bene- 
ficiary, and the latter died pending the suit, and the re- 
maindermen intervened, a suit was not maintainable by 
them, either as remainder:nen or as heirs at law, to re- 
cover dividends declared before life tenant’s death.— 
People’s Nat. Bank v. Cleveland, Ga., 44S. E. Rep. 20. 


75. EXECUTORS AND ADMINISTRATORS—Account with 
Decedent. — An account need not be presented to the 
probate court to entitle the holder to plead it as pay- 
ment on a note made to a party since deceased.—Parker 
v. Wells, Neb., 94 N. W. Rep. 717. 

76. EXECUTORS AND ADMINISTRATORS — Evidence. — 
In an action agaiust an administrator for services per- 
formed for intestate, held competent for plaintiff to 
show the destruction of a former will and execution of a 
new paper purporting to give her all intestate’s proper- 
ty.—Cunningham v. Hewitt, 81 N. Y. Supp. 1102. 

77. EXECUTORS AND ADMINISTRATORS — Liability for 
Costs.—An executrix, appealing from an order of the 
county court in her individtal capacity as a legatee, can- 
not claim the benefit of Rev. St. 1998, § 2932, exempting 
an executor from individual liabiiity for costs.—Roberts 
v. Lamberton, Wis., 94 N. W. Rep. 650. 

78. EXKCUTORS AND ADMINISTRATORS — Recovery of 
Legacy.—A legatee of a bequest could not maintain an 
action therefor against the executors of another legatee, 
who had taken possession of deceased’s property with- 
out administration.—Mitchell v. Mitchell, N. Car., 48 8. 
K. Rep. 914. 

79. EXECUTORS AND ADMINISTRATORS—Rights of Lega- 
tees.—Legatees held not entitled to compel sale of testa- 
tur’s real estate, on a deficiency of personal property to 
pay such legacies, by reason of the widow’s dissent to 
the will.—Baptist Female University v. Borden, N. Car., 
44S. E. Rep. 47. 

80. EXEMPTIONS—Set-off.—A judgment for costs in the 
supreme court, recovered in a successful endeavor to 
protect defendant’s exempt property from seizure, is 
exempt. and not subject to set-off. — Long v. Collins, S. 
D., 94 N. W. Rep. 700. 


8L. FALSE IMPRISONMENT — Damages. — Plaintiff in an 
action for false arrest is entitled to recover all actual 
damages suffered, but no punitive damages, unless the 
arrest was accompanied with gross negfigence, cte.— 


T 





Kelly v. Durham Traction Co., N. Car., 43 5. E. Rep. 923. 

82, FRAUDS, STATUTE OF—Contract.—An agreement by 
life tenant, in consideration of assumption by remain- 
derman of her debt, to pay interest on the debt to the re- 
mainderman during life tenant’s life, held not within 
statute of frauds. — Roberts v. Lamberton, Wis., 44 N. W. 
Rep. 650. 

83. FRAUDS, STATUTE OF — Easement. — The right to 
maintain a sewer through the land of another is an ease- 
ment in real estate; and can only be acquired by written 
conveyance.—Fonda, J. & G. R. Co. v. Olmstead, 81 N. 
Y. Supp. 1041. 

84. FRAUDS, STATUTE OF—Performance Withina Year. 
—An agreement is not within statute of frands, where it 
may by any possibility be performed within a year.— 
Devalinger v. Maxwell, Del., 54 Atl. Rep. 684. 


85. FRAUDULENT CONVEYANCES—Homestead.—W here 
a husband conveyed property to a third person without 
consideration, and she thereafter conveys it to his wife, 
property held liable to the grantor’s creditors. —W. J. 
Perry Live Steck Commission Co. v. Biggs, Neb., 94N. 
W. Rep. 712. 

86. FRAUDULENT CONVEYANCES —Insolvency. — In ac- 
tion to set aside fraudulent conveyance, unsatisfied exe- 
cution against defendant held strong, but not conclu- 
sive, evidence of insolvency. —Mauney v. Hamilton, N. 
Car., 43S. E. Rep. 901. 

87. FRAUDULENT CONVEYANCES—Preferred Creditor,— 
The fact that a creditor, preferred by an _ insolvent 
debtor, is a relative, is not in itself a badge of fraud, but 
is acircumstance to be considered, and given its due 
weight, in determining the good faith of the transac- 
tion.—Walker v. Houghteling, U. S.C. C. of App.,Seventh 
Circuit, 120 Fed. Rep. 928. 

88! FRAUDULENT CONVEYANCES—Transfer of Property. 
—A general creditor, who has not reduced his claim to 
judgment, cannot sue to enjoin a debtor from transfer- 
ring his property.—Adams v. Miller, Neb., 94 N. W. Rep. 
Til. 

89. GARNISHMENT—Service of Summons. — An entry of 
service of summons of garnishment on H., “agent in 
charge of the office of the C.” railroad, shows only a 
service on the person named as the individual, and not 
on the corporation.—Burnett & Goodman v. Central of 
Georgia Ry. Co., Ga., 43 8. E. Rep. 854. 

90. GAS—Cause of Explosion. —Where vacant premises 
areinjured by leakage and explosion of gas, the explo 
sion being immediately occasioned by a policeman pre- 
senting a lighted candle at a cellar opening, the leak- 
age is the efficient cause of the injury. — Consolidated 
Gas Co. v. Getty, Md., 54 Atl. Rep. 660. 


91. GUARDIAN AND WARD — Habeas Corpus. — A for- 
eign guardian held entitled to maintain habeas corpus 
for the custudy of a minor ward living in the state.— 
Hanrahan v. Sears, N. H., 54 Atl. Rep. 702. 

92. HiGHWAYS—Commissioners’ Individual Liability.— 
If the commissioners of a county have taken land fora 
highway without authority of law, they are individually 
liable.—Hitch vy. Edgecombe County Com’rs, N. Car., 44 
S. E. Rep. 30. 

98, HOMESTEAD—Claims Against Estate. — Where title 
to homestead is in a husband at his death, its value 
above the homestead exemption is liable for the satis- 
faction of claims against the estate. — W. J. Perry Live 
Stock Commission Co. v. Biggs, Neb.. 94 N. W. Rep. 712. 


94. HOMESTEAD—Equitable Title.—A homestead claun- 
ant who is the equitable owner of land, a part of which 
is his homestead, has the right to have the nonexempt 
part of his land first applied to the discharge of the ven- 
dor’s lien.—Keith v. Albrecht, Minn., 94 N. W. Rep. 677. 

95. HOMICIDE — Character of Deceased. — On trial for 


- murder, it was inadmissible to prove a particular act of 


violence to show the character of the deceased for tur- 
bulence.—Andrews Vv. State, Ga., 43 8. E. Rep. 852. 

96. HOMICIDE—Self-Defense.—A requested instruction 
on self-defense held properly refused as pretermitting 
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the element of honest belief of defendant in the immin- 
ency of the peril.—Mathews v. State, Ala., 33 So. Rep. 838. 

97. INJUNCTION—Sale of Stock.—A subscriber to 7 1-2 
shares of corporate stock is not entitled to a temporary 
injunction restraining the sale of 2 shares, where it ap- 
pears that there are, in all, 15 unsold shares. — Quin v. 
Havenor, Wis., 94 N. W. Rep. 642. 

y8. INSANE PERSONS—Inquisition.—A person adjudged 
incompetent, without notice and without appearing be- 
fore the commission, held entitled to traverse the alle- 
gations of the petition, and to be heard on the appoint- 
ment of commissioners and before a newly summoned 
jury.—Jn re Sweeney, 81 N. Y. Supp. 47. 

99. INTOXICATING LIQUORS — Blind Pigs. — Laws 1901, 
§ 252, prohibiting the keeping of blind pigs and author- 
izing the issue of a search and seizure warrant, held not 
unconstitutional as authorizing unreasonable searches 
and seizures.—State v. Stoffels, Minn., 94 N. W. Rep. 675. 

100. JuDGES—Appeable Order.—A judge may grant an 
order, while holding court in another county or at 
chambers, recommitting a case for further evidence.— 
Muckenfuass v. Fishburne, 8. Car., 44 8. E. Rep. 77. 

101. JUDGMENT—Authority of Attorney.—Where, more 
than 30 years after a judgmeut, a direct attack is made 
on the authority of the attorneys by a motion to set aside 
the judgment, the strongest evidence is required to 
overcome the presumption of authority. — Heath v. Mil- 
ler, Ga., 44 8. E. Rep. 13. 

102. JUDGMENT—Excusable Neglect.—The employment 
of counsel in a suit does not excuse a party from giving 
it personal attention.—Pepper v. Clegg, N. Car., 43 S. E. 
Rep. 906. 

103. JUDGMENT—Homestead.—In defense vo an equit- 
able petition to set aside a homestead as invalid, de- 
fendant cannot plead usury, where he is concluded as 
to that defense by a judgment previously rendered.— 
Evans v. Piedmont Nat. Building and Loan Ass’n, Ga., 
44S. B. Rep. 2. 

104. JUDGMENT — Res Judicata. — A verdict without a 
judgment will not sustain a plea of res judicata. — Harris 
y. Gano, Ga., 44 8. E. Rep. 11. 

105. JUDGMENT — Res Judicata. — Judgment held not 
res judicata as to equitable defenses or counterclaim not 
pleaded.—Mauney v. Hamilton, N. Car., 43 S. E. Rep. 903. 

106. JURY--Examination.—The refusal to permit coun- 
sel for defendant to interrogate the jury after they were 
sworn cannot be disturbed, where no excuse for the 
failure to question them on the voir dire examination 
was shown.—Ferrell v. State, Fla., 34 Sa. Rep. 220. 

107. LARCENY—Receipt Voucher. —A receipted vouch- 
er may be a subject of larceny, under Gen. St. 1894, § 6842, 
subd. 15.—State v. Scanlon, Minn., 94 N. W. Rep. 686. : 

108. LIFE INSURANCE—Issuance of Policy. — After de- 
livery of policy of insurance, company held estopped, in 
absence of fraud, to assert its invalidity, either on ac- 
count of nonpayment of premium or subsequent 1ll- 
health of insured.—Grier v. Mutual Life Ins. Co., N. Car., 
448. E. Rep. 28. 

109. LIMITATION OF ACTIONS — Constitutional Law. — 
Rev. St. 1899, § 4297, limiting the time within which an 
auction can be brought on a judgment to ten years, does 
not apply to a judgment recovered before such statute 
was enacted.—Tice v. Fleming, Mo.,72 8. W. Rep. 689. 

110. MALICIOUS PROSECUTION—Exemplary Damages.— 
In an action for malicious prosecution, plaintiff may re- 
cover exemplary damages,— Kelly v. Durham Traction 
Co., N. Car., 43 S. E. Rep. 923. 

111. MANDAMUS—Discretionary Act. — Mandamus will 
not lie to compel an inferior board to do au act in the 
performance of which discretion must be exercised.— 
State v. City of Lincoln, Neb., 94 N. W. Rep..719. 

112, MARRIAGE—Bigamy. — Proof of former marriage, 
with evidence of the birth of children, will, in the ab- 
sence of any testimony as to a legal impediment, raise a 
presumption that former marriage was valid.—Ferrell v. 
State, Fla., 34 So. Rep. 220. 





113. MASTER AND SERVANT — Assumed Risk. — A serv- 
ant, killed by falling into a cistern which he was clean- 
ing, held to have assumed the risk. — Willdigg v. Knox, 
80 N. Y. Supp. 1018. 


114. MASTER AND SERVANT — Contributory Negligence. 
—The death of a telegraph lineman, caused by his being 
thrown from a falling pole, held the result of his con- 
tributory negligence.—Leach v. Central New York Tele- 
phone & Telegraph Co., 80 N. Y. Supp. 1037. 


115. MASTER AND SERVANT — Misjoinder of Causes.—A 
joint action cannot be maintained against a railroad 
company and an employee to recover for an injury re- 
sulting solely from the negligence of the employee.— 
Helms v. Northern Pac. Ry. Co., U. 8. C. C., D. Minn., 120 
Fed. Rep. 389. 


116. MORTGAGES—Absolute Deed.—Where an absolute 
deed is given to secure a loan, the conveyance is a mort- 
gage, and, on failure of the security, which deprives the 
party receiving the conveyance of its benefits, he is en- 
titled to recover the money loaned. — Evans v. Thomp- 
son, Minn., 94 N. W. Rep. 692. 

117. MORTGAGES — Extension of Time. — An extension 
of time to a purchaser of mortgaged premiges by accept- 
ance of interest in advance held to discharge the mort- 
gagor from his liability as surety for the payment of the 
mortgage debt. — New York Life Ins. Cod. v. Casey, 81.N. 
Y. Supp. 1. 

118. MORTGAGES—Liability of Mortgagee in Possession. 
—A mortgagee, put in possession of a going concern, 
which by the terms of the mortgage he is required to 
keep in operation, cannot be charged with the rental of 
the propersy while so in possession.—Briggs v. Neal, U. 
S. C. C. of App., Fourth Circuit, 120 Fed. Rep. 224. 


119. MUNICIPAL CORPORATIONS—Alien Labor.—TIt is no 
defense to an action on a municipal contractor’s bond 
that the contract was in violation of the law forbidding 
the employment of alien labor. — City of Philadelphia v. 
McLinden, Pa., 54 Atl. Rep. 719. 

120. NEGLIGENCE — Gas Explosion. — Negligence of 
policeman, called by neighbor to discover leak, held not 
imputable to owner of vacant premises, suing for injury 
thereto by gas explosion.—Consolidated Gas Co. v. Getty, 
Md., 54 Atl. Rep. 660. 

121. NEGLIGENCE—Proximate Cause.—The negligence 
of plaintiff does not approximately contribute to the 
injury, if it is independent of that of defendant, who by 
ordinary care might have avoided the injury. — Coombs 
v. Mason, Me., 54 Atl. Rep. 728. 

122. NEW TRIAL — Discretion of Court.—The rule that 
the uncorroborated testimony of a party in his own be- 
half is not conclusive on a jury does not devest thé trial 
court of its discretion to grant a new trial.—Rochford v. 
Albaugh, S. Dak., 94 N. W. Rep. 701. 

123. NUISANCE—Private Stable.—The construction of a 
private stable on the building line of a city street is not 
a nuisance per se. — King v. Hamill, Md., 54 Atl. Rep. 625. 


124. PERJURY—Witness.—To constitute subornation of 
perjury, witness’ testimony must have been false, given 
willfully and knowingly, and so known or believed to 
be by defendant, who knew or believed witness would 
so testify, and procured him so to do. — State v. Fahey, 
Dela., 54 Atl. Rep. 690. 


125. PLEDGES — Extending Time of Payment.—Taking 
securities for money loaned held to not of itself extend 
time of payment or suspend right of action on the loan. 
—Bright v. Carter, Wis., 94 N. W. Rep. 645. 


126. PRINCIPAL AND AGENT — Accounting. — Where an 
agent has had the management of real estate, collecting 
the rents and paying for repairs out of the proceeds, he 
may be compelled to account in an equitable action.— 
Coffin v. Craig, Minn., 94 N. W. Rep. 680. 


127. PRINCIPAL AND AGENT — Scope of Agent’s Author- 
ity. — Agent, authorized to sell for cash or credit, held 
not authorized to accept cigars in part payment.—Block 
v. Dundon, 81 N. Y. Supp. 1114. 
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128. RAILROADS — Crossing Collision.—In an action for 
death of one killed at a crossing, held that the absence 
of a flagman did not render the conduct of operatives 
wanton or willful.—Southern Ry. Co. v. Shelton, Ala., 34 
So. Rep. 194. 

129, RAILROADS — Negligence.—The failure of railroad 
company to keep its cars on its right of way is itself 
negligence, and one injured need not show that there 
has been antecedent negligence.—West Virginia Cent. & 
P. R. Co. v. State, Md., 54 Atl. Rep. 669. 

130. REFORMATION OF INSTRUMENT — Mistake.—To re 
form a written instrument for mistake, itis not neces- 
sary that the evidence establish the mistake beyond all 
reasonable doubt. — Wall v. Meilke, Minn., 94 N. W. Rep. 
688. 

131. RELEASE — Joint Tort-Feasors.—Where plaintiff's 
intestate was crushed and killed between a street car 
and the wagon he was driving, a wheel having come off, 
held that a release of his employer did not release the 
street car company; they, under the evidence, not being 
joint tort-feasors.—O’Brien v. Brooklyn Heights R. Co., 
8LN. Y. Supp. 127. 

132. REMAINDERS — Abatement of Action. — Wherea 
trustee holding stock, tne dividends payable to the life 
tenant, sued to quiet title to the stock, and the life ten- 
ant died pending the suit, the remainderman, interven- 
ing as parties plaintiff, held entitled to recover unpaid 
dividends, declared after the death of the beneficiary .— 
People’s Nat. Bank v. Cleveland, Ga., 44 8. K. Rep. 20. 

138, REPLEVIN — Attachinent.—Replevin will not lie to 
recover possession of property taken by an officer un- 
dera valid writ of attachment ina suit which is still 
pending.—Irey v. Gorman, Wis., 94 N. W. Rep. 658. 

134. SALES — Inspection of Goods.—Right of inspection 
under contract for sale of goods will not change place of 
delivery after payment from that named in the contract. 
,- Samuel M. Lawder & Sons Co. vy. Albert Mackie Grocer 
Co., Md., 54 Atl. Rep. 634. 

145, SET-OFF AND COUNTERCLAIM — Contract for Serv- 
ices.—In an action on contract for services, defendant 
cannot set off value of his property in possession of 
plaintiff not converted into money. — Jenkins y.‘Rush 
Brook Coal Co., Pa., 54 Atl. Rep. 715. 

136, SUBSCRIPTIONS — Consideration. — A subscription 
by testator to aid in the payment of the indebtedness of 
a university held based on a sufficient consideration and 
avalid claim against his estate. — Baptist Female Uni- 
versity v. Borden, N. Car., 44.8. E. Rep. 47. 

137. TENANCY IN COMMON—Repairs.—A tenant in com- 
mon can have no claim against the estate of a deceased 
cotenant for repairs made after the latter’s death. — De 
Grange v. De Grange, Md., 54 Atl. Rep. 663. 

138, TRIAL—Comment on Evidence.—It is not error, as 
commenting on the weight of evidence, to use in instruc- 
tions the phrases, “the evidence tends to show,” and 
* evidence tending to show.’’—Lewis v. Norfolk & W. Ry. 
Co., N. Car., 43 S. E. Rep. 919. 

139. TRIAL—Inquiry to Jury —Sending ot officer to jury 
to inquire if they were likely to agree that night held 
not error. — Willeford v. Baily, N. Car., 43 8. KE. Rep. 928. 

140. TRIAL—Prejudicial Error.—Where an inadmissible 
written statement is taken by the jury to their room, it is 
prejudicial error, requiring reversal. — Rich v. Hayes, 
Me., 54 Atl. Rep. 724. 

141. TRIAL — Remarks by Judge. —It is not an expres- 
sion of opinion on an issue of fact for the presiding jus- 
tice to state his recollection of the testimony. — Coombs 
v. Mason, Me., 54 Atl. Rep. 728. 

142. TRIAL—Submission to Jury.—Where there is more 
than a scintilla of evidence tending to prove plaintiff's 
case, it should be submitted to the jury. — Coble v. Huf- 
fines, N. Car., 43 8. K. Rep. 909. 

143. TROVER AND CONVERSION—Attachment.—Posses- 
sion of property by sheriff under attachment gives him 
a special property superivr to any title inferior to at- 
tachment. — Rochester Lumber Co. vy. Locke, N. H., 54 
Atl. Rep. 705. 








144. TRUSTS—Conveyance to Self.—A trustee’s account 
being surcharged with a mortgage as an improper in- 
vestment, he should, on making the trust fund good, be 
permitted to transfer to himself personally all rights in 
respect thereto.—Jn re Maitland, 81 N. Y. Supp. 19. 


145, TRUSTS—Duration.—W here testator gave property 
in trust for wife during life, and over in trust fer chil- 
dren, a new trust in favor of the children held to come 
into existence on the death of the wife. — Jn re Opening 
of 110th St., 81 N. Y. Supp. 32. 


146. TRUSTS — Profits by Trustee.—The beneficiary of a 
trust fund is entitled to all profits made thereon by the 
trustee in violation of his trust.—Jeffray v. Towar, N. J., 
54 Atl. Rep. 817. 

147. VENDOR AND PURCHASER — Life Estate. — A wid- 
ow’s life estate under a will held to be distinct and sep- 
arate from a power of sale conferred thereby. — Wein 
stein v. Weber, 81 N. Y. Supp. 62. 

148, VENDOR AND PURCHASER — Limitations.—Limita- 
tions against an action to recover back money paid for 
the purchase price of land, to which the vendor had no 
title, began to run at the time payment was made.—Bar- 
den v. Stickney, N. Car., 43 8S. E. Rep. 912. 

149. WILLS — Assignment of Inchoate Title. — A life 
tenant may assign her inchoate title to securities be- 
queathed by will, though administration is necessary to 
perfect her title. — Bauernschmidt v. Baucrnschmidt, 
Md., 54 Atl. Rep. 637. 

150. WILLS — Construction. — In the construction of a 
will, evidence that some children or grandchildren were 
dearer to testator than others is inadmissible.—Reynolds 
v. Reynolds, 8. Car., 54 Atl. Rep. 878. 

151. WILLS — Contest. — Contestant must show that ill 
feeling which he claims was the basis of his exclusion 
from the will was groundless. — Scarborough v. Baskin, 
S. Car., 44S. E. Rep. 63. 


152. WILLS—Contract to Pay Legacy. — A contract be- 
tween two legatees, whereby one of them agreed to pay 
the bequest to the other, was void.—Mitchell y. Mitchell, 
N. Car., 43 8. E. Rep. 914. 

153. WILLS — Dissent of Widow. — Where a widow dis- 
sented to a will, and property in which she was devised 
a life estate was allotted to her as dower, the enjoyment 
of the remainder therein was postponed until her death. 
—Baptist Female University v, Borden, N. Car., 448. K 
Rep. 47. 

154. WILLS—Revival of Former Will. — Where testator 
destroys a subsequent will, revoking a former one by 
implication, such act will not revive the former will.— 
Williams v. Miles, Neb., 94 N. W. Rep. 705. 

155. WITNESSES — Competency of Wife. — A wife may 
testify in favor of her husband as to conversation and 
transactions with a person since deceased, unless the 
suit, if favorable tothe husband, would invest her with 
some direct legal interest.—Parker v. Wells, Neb., 94.N. 
W. Rep. 717. 

156. WITNESSES — Evidence. — Permitting plaintiff to 
read to a witness for defendant his examination on the 
former trial, as reported by the stenographer, held not 
error.— Southern Ry. Co. v. Shelton, Ala., 34 So. Rep. 194. 

157. WITNESSES — Impeachment.—A witness cannot be 
impeached by evidence of conviction for a misdemeanor; 
it not appearing that the ofiense involved moral turpi- 
tude.—Andrews Vv. State, Ga., 43 S. E. Rep. 852. 

158. WITNESSES—Oath.—Objection to question to Jew- 
ish witness as to whether he considered an oath binding 
when he took it with his hat off held properly overruled. 
—Birmingham Ry. & Electric Co. vy. Mason, Ala., 34 So. 
Rep. 207. 

159. WITNESSES — Physicians.—A physician held com- 
petent to testify as to the condition of deceased, which 
he learned from observation while attending persons 
other than deceased in the house in which the deceased 
lived.—Jennings vy. Supreme Council of Loyal Additional” 
Ben. Assn., 51 N. Y. Supp. 90. 
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